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C O M M I T T E E  O N  T H E  J U D I C I A R Y  &  P U B L I C  S A F E T Y  
M E M O R A N D U M  
1 3 5 0  P e n n s y l v a n i a  A v e n u e ,  N W ,  W a s h i n g t o n ,  D C  2 0 0 0 4       
TO:  Nyasha Smith, Secretary of the Council 
FROM: Charles Allen, Chairperson, Committee on the Judiciary and Public Safety  
RE: Closing Hearing Record 
DATE: January 19, 2022 
 
Dear Ms. Smith, 
 
Please find attached copies of the Hearing Notice, Agenda and Witness List, and testimony for the 
Committee on the Judiciary and Public Safety’s October 21, 2021 Public Hearing on B24-0254, 
the “School Police Incident Oversight and Accountability Amendment Act of 2021”; B24-0306, 
the “Youth Rights Amendment Act of 2021”; and B24-0356, the “Strengthening Oversight and 
Accountability of Police Amendment Act of 2021”.  
 
The following witnesses testified at the hearing or submitted written testimony to the Committee: 
 

i. Government Witnesses 
 

1. Robert J. Contee, III, Chief, Metropolitan Police Department 
2. Sarah Jane Forman, General Counsel, Office of the State Superintendent of 

Education 
3. Michael Tobin, Executive Director, Office of Police Complaints 

4. Kathy Patterson, Auditor for the District of Columbia 
5. Katya Semyonova, Special Counsel to the Director for Policy, Public Defender 

Service for the District of Columbia 
 

ii. Public Witnesses 
 

1. Eduardo Ferrer, Policy Director, Georgetown Juvenile Justice Initiative 
2. Emily Tatro, Deputy Director, Council for Court Excellence 

3. Danielle Robinette, Policy Attorney, Children's Law Center 
4. Gregg Pemberton, Chair, D.C. Police Union 

5. Akosua Ali, President, NAACP D.C. Branch 
6. Naïké Savain, Policy Counsel, D.C. Justice Lab 

7. Caitlin Holbrook, Policy Advocate & Research Associate, D.C. Justice Lab 
8. Yonah Bromberg Gaber, Public Witness 

9. Ahoefa Ananouko, Policy Associate, ACLU-DC 
10. Miya Walker, Policy & Advocacy Manager, Black Swan Academy 
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11. Kristi Matthews, Director, D.C. Girls' Coalition 
12. Fritz Mulhauser, Co-Chair, Legal Committee, D.C. Open Government Coalition 

13. Emory Vaughan Cole, II, Public Witness 
14. Joy Masha, D.C. Freedom Schools Instructions & Administrative Supervisor, 

Freedom Schools, Children's Defense Fund 
15. Eva Richardson, Staff Attorney, Disability Rights D.C., University Legal Services 

16. NeeNee Tay, Co-Conductor, Harriet's Wildest Dreams 
17. Qiana Johnson, Co-Conductor, Harriet’s Wildest Dreams 

18. Makia Green, Co-Conductor, Harriet’s Wildest Dreams 
19. Shameka Stanford, COO, STND4YOU, Inc.  
20. Karen M. Dale, Chief Diversity Equity and Inclusion Officer, AmeriHealth 

Caritas Family of Companies 

21. Nikki D’Angelo, Community Organizer, Democrats for Education Reform DC 
22. Rebecca Shaeffer, Legal Director, Fair Trials Americas 

23. Tara Wendell, Public Witness  
24. Colin Miller, Professor of Law, University of South Caroilna School of Law  

25. Sunny Kuti, Youth Organizer, National Reentry Nework for Returning Citizens 
26. Roz Brooks, Policy Leader, CEO Action for Racial Equity  

27. Lori Pitts, Public Witness  
28. Josephine Ross, Professor of Law, Howard University School of Law 

29. Kaylah Alexander, Public Witness  
30. Shanni Alon, Public Witness  
31. Christy E. Lopez, Professor from Practice / Faculty Co-Director, Center for 

Innovations in Community Safety, Goergetown University Law Center  

32. Bobby Pittman, Chair, First District Citizens Advisory Council, Inc. 
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On Thursday, October 21, 2021, Councilmember Charles Allen, Chairperson of the Committee on 
the Judiciary and Public Safety, will convene a public hearing to consider Bill 24-0254, the ³6FKRRO�
Police Incident Oversight and Accountability Amendment Act of ����´; Bill 24-0306, the ³<RXWK�
5LJKWV� $PHQGPHQW� $FW� RI� ����´; and Bill 24-0356, the ³6WUHngthening Oversight and 
Accountability of Police Amendment Act of ����´. The hearing will be conducted virtually via 
Zoom from 9:30 a.m. to 3:00 p.m.  
 
The stated purpose of B24-0254, the ³6FKRRO� 3ROLFH� ,QFLGHQW� 2YHUVLJKW� DQG� $FFRXQWDELOLW\�
Amendment Act of ����´, is to amend the Attendance Accountability Act of 2013 to require local 
education agencies to maintain additional data with respect to school-based disciplinary actions 
involving law enforcement, to amend the Revised Statutes of the District of Columbia to require 
the Metropolitan Police Department (³MPD´) to maintain records for school-involved arrests by 
race, gender, age, and disability, and to require MPD to biannually publicly report certain data 
from school-involved incidents. 
 

https://dccouncil.us/council-videos/
http://video.oct.dc.gov/DCC/jw.html
https://www.facebook.com/CMcharlesallen/
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The stated purpose of B24-0306, the ³<RXWK�5LJKWV�$PHQGPHQW�$FW�RI�����´, is to amend Section 
16-2316 of the District of Columbia Code to make a statement made by a person under eighteen 
years of age to a law enforcement officer or any individual working at the direction of or as an 
agent of a law enforcement officer during a custodial interrogation inadmissible unless given a 
reasonable opportunity to confer with an attorney; and to amend Section 23-526 of the District of 
Columbia Code to prohibit consent searches if the subject of the search is under eighteen years of 
age. 
 
The stated purpose of B24-0356, the ³6WUHngthening Oversight and Accountability of Police 
Amendment Act of ����´, is to amend the District of Columbia Auditor Subpoena and Oath 
Authority Act of 2004 to create the position of Deputy Auditor for Public Safety within the Office 
of the District of Columbia Auditor, to establish minimum qualifications for the Deputy Auditor, 
and to prescribe the duties, responsibilities, and powers of the Deputy Auditor; to amend the Office 
of Citizen Complaint Review Establishment Act of 1998 to rename the Police Complaints Board 
the Police Accountability Commission, to change the membership of the Commission, to expand 
the authority of the Commission to review policies, procedures, and trainings, and to provide input 
on the job description and qualifications of a Chief of Police, to rename the Office of Police 
Complaints to the Office of Police Accountability, WR� H[SDQG� WKH� DXWKRULW\�2IILFH¶V�([HFXWLYH�
Director to encompass complaints against special police, to receive anonymous complaints, and to 
continue DGPLQLVWUDWLYH� LQYHVWLJDWLRQV� RI� RIILFHUV�ZKLOH� WKH�8�6��$WWRUQH\¶V�2IILFH� GHWHUPLQHV 
whether to pursue prosecution against an officer; to amend the District of Columbia Government 
Comprehensive Merit Personnel Act of 1978 to provide stipends to members of the Police 
Accountability Commission; to amend the Freedom of Information Act of 1976 so disciplinary 
records of officers with MPD and the D.C. Housing Authority Police Department can no longer 
be withheld from the public; to require the Chief of Police to submit department policies, 
procedures, and updates to training to the Police Accountability Commission for comment; and to 
require MPD to create a publicly accessible database for disciplinary records of officers. 
 
The Committee invites the public to provide oral and written testimony. Public witnesses seeking 
WR� SURYLGH� RUDO� WHVWLPRQ\� DW� WKH� &RPPLWWHH¶V� hearing must thoroughly review the following 
instructions: 
 

x Anyone wishing to provide oral testimony must email the Committee at 
judiciary@dccouncil.us with their name, telephone number, and if testifying on behalf of 
an organization, organizational affiliation and title, by the close of business on Friday, 
October 15, 2021.  

x 7KH�&RPPLWWHH�ZLOO�DSSURYH�ZLWQHVVHV¶�UHJLVWUDWLRQV�EDVHG�RQ�WKH�WRWDO�WLPH�DOORWWHG�IRU�
public testimony. The Committee will also determine the order of witnessHV¶ testimony.  

x Representatives of organizations will be allowed a maximum of five minutes for oral 
testimony, and individuals (and any subsequent representatives of the same organizations) 
will be allowed a maximum of three minutes.  

x Witnesses are not permitted to yield their time to, or substitute their testimony for, the 
testimony of another individual or organization.  

x If possible, witnesses should submit a copy of their testimony electronically in advance to 
judiciary@dccouncil.us.  

mailto:judiciary@dccouncil.us
mailto:judiciary@dccouncil.us
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x Witnesses who anticipate needing language interpretation are requested to inform the 
Committee as soon as possible, but no later than five business days before the hearing. The 
Committee will make every effort to fulfill timely requests; however, requests received 
fewer than five business days before the hearing may not be fulfilled.  

 
For witnesses who are unable to testify at the hearing, written statements will be made part of the 
official record. Copies of written statements should be emailed to the Committee at 
judiciary@dccouncil.us no later than the close of business on Friday, November 5, 2021. 

mailto:judiciary@dccouncil.us
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AGENDA AND WITNESS LIST 
 

 
I. CALL TO ORDER 

 
II. OPENING REMARKS 

 
III. WITNESS TESTIMONY 

 
i. Government Witnesses (approx. 9:30 a.m.) 

 
1. Robert J. Contee, III, Chief, Metropolitan Police Department 

2. Sarah Jane Forman, General Counsel, Office of the State Superintendent of 
Education 

https://dccouncil.us/council-videos/
http://video.oct.dc.gov/DCC/jw.html
https://www.facebook.com/CMcharlesallen/
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3. Michael Tobin, Executive Director, Office of Police Complaints 

4. Kathy Patterson, Auditor for the District of Columbia 

5. Katya Semyonova, Special Counsel to the Director for Policy, Public Defender 
Service for the District of Columbia 
 

ii. Public Witnesses (approx. 12 p.m.) 
 

Panel 1 
 

1. Eduardo Ferrer, Policy Director, Georgetown Juvenile Justice Initiative 

2. Emily Tatro, Deputy Director, Council for Court Excellence 

3. Danielle Robinette, Policy Attorney, Children's Law Center 

4. Gregg Pemberton, Chair, D.C. Police Union 

5. Akosua Ali, President, NAACP D.C. Branch 

6. Naïké Savain, Policy Counsel, D.C. Justice Lab 

7. Caitlin Holbrook, Policy Advocate & Research Associate, D.C. Justice Lab 

8. Nicholas Robinson, Senior Legal Advisor, U.S. Program, International Center for 
Not-for-Profit Law 

9. Yonah Bromberg Gaber, Public Witness 

10. Ahoefa Ananouko, Policy Associate, ACLU-DC 
 

Panel 2 
 

11. Miya Walker, Policy & Advocacy Manager, Black Swan Academy 

12. Kristi Matthews, Director, D.C. Girls' Coalition 

13. Salim Adofo, Chair, ANC 8C 

14. Fritz Mulhauser, Co-Chair, Legal Committee, D.C. Open Government Coalition 

15. Emory Vaughan Cole, II, Public Witness 

16. Joy Masha, D.C. Freedom Schools Instructions & Administrative Supervisor, 
Freedom Schools, Children's Defense Fund 

17. Eva Richardson, Staff Attorney, Disability Rights D.C., University Legal Services 

18. NeeNee Tay, Co-Conductor, Harriet's Wildest Dreams 

19. Makia Green, Co-Conductor, Harriet¶s Wildest Dreams 

20. Qiana Johnson, Co-Conductor, Harriet¶s Wildest Dreams 
 
IV. ADJOURNMENT 
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It is the mission of the Metropolitan Police Department to safeguard the District of Columbia 
and protect its residents and visitors with the highest regard for the sanctity of human life.  

We will strive at all times to accomplish our mission with a focus on service, integrity,  
DQG�IDLUQHVV�E\�XSKROGLQJ�RXU�FLW\¶V�PRWWR��-XVWLWLD�2PQLEXV�-- Justice for All. 

Good morning, Chairperson Allen, members and staff of the Committee, and everyone 
watching this hearing remotely. Thank you for the opportunity to testify today on proposed 
public safety legislation. Before I discuss the specific bills, I would like to take a moment to 
emphasize some of the many core values and principles for public safety in the District that we 
share. We agree that the city needs to invest in people and neighborhoods to help prevent 
violence before it occurs. We agree that we should work with our kids early to teach them about 
effective conflict mediation and resolution. We agree that public safety may be best served if 
people who violate the law have real opportunities for rehabilitation. We agree that police 
accountability is essential to strong police-community relations. I know we all agree that 
violence ± especially the current level of gun violence in the city ± is unacceptable. And I 
sincerely hope you agree that our police force is full of committed, dedicated professionals who 
have earned the support of the community, and deserve support from the Council. I often hear 
from Councilmembers about the fantastic work you see in your communities every day. But 
while we agree on these core issues, in my testimony I will highlight several areas in two of the 
proposed bills with which I do not agree.  

Youth Rights Amendment Act  
The Youth Rights Amendment Act would SURYLGH�WKDW�RQO\�DQ�DWWRUQH\�FDQ�ZDLYH�D�\RXWK¶V�

right to remain silent, and that any statements made during a custodial interrogation before an 
attorney waives these rights would be inadmissible in delinquency or criminal proceedings. In 
addition, it stipulates that any evidence obtained from a consent search of someone under 18 
years of age would be similarly inadmissible.  

In brief, this bill will further shield youth in the city from any consequences for delinquent or 
serious criminal acts and will significantly limit the ability of the juvenile or criminal justice 
system to deal with serious crimes committed by juveniles. While the language of the bill may 
seem simple and reasonable ± requiring a developmentally appropriate Miranda warning or a 
warrant ± it has far reaching implications.  

As an initial matter, a custodial interrogation is generally interpreted by the court as words or 
actions that the police should know are reasonably likely to elicit an incriminating response from 
a person who is suspected to have committed a crime and who is under formal arrest, or whose 
freedom of movement has been restrained to the degree associated with a formal arrest. But this 
and the Miranda warning may become almost irrelevant if an attorney is the only individual who 
FDQ�ZDLYH�D�\RXWK¶V�ULJKWV�WR�UHPDLQ�VLOHQW� A broad interpretation by a judge may lead to clear 
statements of culpability being suppressed, and a youth involved in violent offenses returning to 
the community with no additional supervision or support, possibly to commit offenses of 
escalating seriousness.  

The elimination of consent is also going to have broader implications. For instance, rather 
than risk escalating criminal involvement, parents or other family members sometimes convince 
young people who have been involved in crime to surrender themselves and any weapons to 



Page 2  

police at a station. In these scenarios, any statements and evidence may be suppressed unless the 
family had also arranged for an attorney and MPD had been able to get a warrant. Keep in mind 
that consent is not just a matter for people committing a crime. For example, robbery victims 
have provided MPD access to their Cloud account in real time, where the criminals were already 
uploading pictures and videos taken with the stolen phone. Under this bill, if the victim was a 
juvenile, this information incriminating the robber would be inadmissible.  

Make no mistake, this Administration and I believe in the power and importance of 
rehabilitation. For decades, MPD has devoted significant resources to organizing and sponsoring 
countless programs in our communities to support youth, especially at-risk youth, to help 
develop relationships and foster opportunities for our kids. In the past few years, we have gone 
beyond youth programs to reexamining how we interact with youth during basic encounters. 
MPD worked collaboratively with the Office of the Attorney General (OAG) to improve our 
policies governing interactions with youth. The policy implemented in January 2020 expands 
diversion opportunities, limits handcuffing, and reduces incidents where officers take a youth 
into custody for an arrest. With this new policy and the support of an OAG hotline to discuss 
charging decisions before a youth is taken into custody, juvenile arrests dropped 38 percent in 
2020.1 MPD conducted training with all members in 2020 to support implementation of the new 
policy. In 2022, we plan to build on this foundation with training on Adolescent Development 
developed by Professor Kristen Henning, Director of the Juvenile Justice Clinic at the 
Georgetown University Law School. 

The Administration is deeply committed to the belief that the rehabilitation of youth 
offenders is the best long-term strategy for their personal development and for enhancing public 
safety because the emphasis is on providing youth with the tools they need to successfully 
WUDQVLWLRQ�LQWR�DGXOWKRRG��7KH�'LVWULFW¶V�MXYHQLOH�MXVWLFH�DJHQF\��Whe Department of Youth 
Rehabilitation Services (DYRS) ensures all aspects of its operations²from staff training, to 
\RXWK�SURJUDPV��WR�WKH�DJHQF\¶V�DFFRXQWDELOLW\�PHFKDQLVPV²support that philosophy. Over the 
SDVW�GHFDGH��WKH�'LVWULFW¶V�ORQJ-term commitment to this philosophy has resulted in an 81 percent 
reduction in the average daily population of committed youth. In 2011, DYRS had an average 
daily population of 1,006 committed youth. That has decreased steadily to an average daily 
population of just 196 committed youth in 2019.  

What happens to youth who commit crimes but are not committed to DYRS? There are youth 
in our communities who are committing violent carjackings, robberies, sex assaults, and 
shootings. The Criminal Justice Coordinating Council recently looked at juvenile arrests during 
the pandemic. In reviewing two overlapping 12-month periods, they found in each cohort nearly 
100 juveniles with three or more arrests during the year.2 A substantial proportion of these arrests 
(42 percent and 58 percent of the two cohorts) were for violent offenses ± robberies, assaults 
with dangerous weapons, and homicides. It is risky for the community and for the juveniles 
themselves to have a system that teaches them there are no consequences for actions that harm 
people. This not only allows but encourages escalating delinquent and criminal acts until they are 

                                                 
1 The 38 percent drop in juvenile arrests exceeded the 34 percent decrease in adult arrests in the same time period.  
2 In the first cohort (April 1, 2020 ± March 31, 2021), 89 juveniles were arrested three or more times, with 42% of 
the arrests being for violent offenses. In the second cohort (July 1, 2020 ± June 30, 2021), 96 juveniles were arrested 
three or more times, with 58% of the arrests being for violent offenses. 
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committing violent offenses and potentially seriously injuring or killing themselves or others. 
Who does this help? The victim? The community? The youth? ,�GRQ¶W�EHOLHYH�LW�KHOSV�DQ\RQH.  

This bill will make it exceedingly difficult to ensure that youth who are committing serious 
crimes are held accountable and get the support they need to redirect their lives. Our community 
members are invested in our youth, but they are also tired of the violence that too many juveniles 
commit with impunity. In the past 22 months alone, we have arrested 24 juveniles for homicide. 
In 2021, we have arrested 78 juveniles for carjackings ± four of them more than once. When we 
have credible evidence that they committed the crimes ± from their own statements or 
surrendered weapons ± we cannot dismiss this evidence and allow them to continue to endanger 
the community under the theory that they are not responsible for either their actions or their 
words. I urge the Council to take no action on this bill.  

Strengthening Oversight and Accountability of Police Amendment Act 
As the Chief of Police, I am committed to high standards of accountability for myself and 

everyone who works for me. And make no mistake, there is a strong network of accountability 
surrounding this Department. We are accountable to elected officials, including the Mayor, the 
Council, and Advisory Neighborhood Commissioners. And each of these officials is accountable 
to the District residents who elect them. The Department and its members are also accountable to 
WKH�'LVWULFW¶V�2IILFH�RI�3ROLFH�&RPSODLQWV��WKH�'&�$XGLWRU��DQG�WKH�,QVSHFWRU�*HQHUDO��:H�DUH�
held accountable through civil litigation. As individuals, MPD members can be and have been 
prosecuted for criminal misconduct. And above all of this, from every officer on the street to the 
Chief of Police, we answer to the community every day. Whether we are attending a community 
meeting, answering a phone, or simply walking a block, the public frequently and vocally holds 
us accountable for the actions of all of our members.  

So when I say the proposed bill goes too far, it¶V�QRW�EHFDXVH�,�GRQ¶W�want accountability. It is 
because it treats our officers, the overwhelming majority of whom serve our community 
faithfully, unfairly. It is because it will bog the Department down in endless bureaucracy that 
will prevent the agency from effectively and efficiently serving the city. And it is because it does 
not protect the privacy interests of everyone who is victimized by crime or chooses to work with 
the Department.  

Officers 
The requirement for a comprehensive personnel database to be made public means that much 

of DQ�RIILFHU¶V�SHUVRQQel record ± from discipline to training and commendations ± for the length 
of their career would be open to public inspection. No other public employees are subject to this 
level of scrutiny. Not the firefighters or EMTs who have access to the homes of sick residents. 
Not the teachers or social workers who work with our students and make decisions about 
families, youth, and seniors. Not the staff of correctional facilities.  

All of these employees have a tremendous impact on the lives of our residents, especially 
when they are vulnerable. And sometimes, members of their professions also make mistakes or 
violate the public trust. But their entire professional lives have not been opened for public 
inspection. Their families and their homes are not going to bear the brunt of information in the 
hands of people who may target them. Several public officials in DC, including members of this 
Council, have been targeted for harassment or threats in their homes. And perhaps that is the 
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price we pay for our high ranking jobs. However, lower level employees should not be subjected 
to these same conditions. They are ± and should be ± held accountable for their actions in their 
professional capacity, but there should be some limits that allow them and their families to 
continue to function as private individuals. If their personnel information is going to be open for 
public inspection, then let it apply to all District government employees, just like the public 
database of all employee salaries.   

The proposed amendment to the DC Freedom of Information Act (FOIA) also violates the 
privacy of complainants, victims, and civilian witnesses by eliminating the normal privacy 
exemptions under DC FOIA. In their place, the proposed legislation DOORZV�³WKH�KRPH�DGGUHVVHV��
personal telephone numbers, personal cell phone numbers, or personal email addresses of any 
RIILFHU�RU�FRPSODLQDQW´�WR�EH�UHGDFWHG��+RZHYHU:  

x The names of complainants, victims, or witnesses would be disclosed without their 
consent.  

x Where complainants, victims, and/or civilian witnesses work, their work phone numbers, 
and work email addresses cannot be redacted. 

x 7KHUH�LV�DOVR�QR�SURYLVLRQ�IRU�³WKH�KRPH�DGGUHVVHV��SHUVRQDO�WHOHSKRQH�QXPEHUV��SHUVRQDO�
cell phone number, oU�SHUVRQDO�HPDLO�DGGUHVVHV´�RI witnesses to be redacted.  

x Other identifying or descriptive information which may disclose where complainants or 
civilian witnesses live or work are not subject to redaction. 

x In domestic situations, there is no provision to redact the names of the spouse or children 
of the involved officer.  

x Highly personal information, such as financial information, allegations of marital 
infidelity, or an officer being the victim of domestic violence cannot be redacted.  

In addition to the harm this may cause to these individuals, the new provision may have a 
chilling effect on individuals coming forward to complain or cooperate.  

Officers also have due process rights in criminal and administrative matters. Giving the 
Office of Police Complaints (OPC) the authority to conduct administrative investigations while 
criminal matters proceed not only potentially violates the individual¶s rights, but it also 
MHRSDUGL]HV�WKH�JRYHUQPHQW¶V�DELOLW\�WR�sustain outcomes in either the criminal or administrative 
matter. This principal was recognized by the Council in the past which determined that the 
timeline for departmental misconduct investigations should be tolled while prosecutors conduct 
criminal investigations. Without that, criminal or disciplinary penalties may be overturned 
because of inconsistencies in parallel investigations or findings. This might make for a faster 
resolution of administrative matters, but that is not necessarily a just process or outcome. In the 
end, having cases overturned serves neither the public nor the employee. As you know, we have 
extensive experience in this area with discipline ± particularly in the most egregious cases ± 
being overturned in arbitration. Being forced to reinstate officers that the agency has already 
terminated is one of the worst tasks in my job. :H�FHUWDLQO\�GRQ¶W�ZDQW�WR�VHH�WKLV�SUREOHP�
expanded. More to the point, how can we expect officers to respect constitutional rights if the 
city government disrespects theirs?   
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Expanding Bureaucracy 
The proposed bill would significantly expand the scope RI�23&¶V operations. The nine voting 

members of the OPC Board would include:  

x Three members, ages 15-24, from neighborhoods with higher than average stops and 
arrests, 

x Two from immigrant communities, or groups serving them, 
x Two from LGBTQIA communities, or groups serving them, and  
x Two with disabilities, or groups serving them. 

The proposed bill provides for no other qualifications for this group, such as legal, labor, or 
law enforcement experience or expertise. Yet they are expected to review and advise on serious 
uses of force, in-custody deaths, discipline, and almost all police policy and training. They also 
specifically would be required to authorize an administrative investigation being done 
concurrently with a criminal one. I have already highlighted the significant risks with such an 
action.  

Moreover, it is unclear how the Board would be able to handle this tremendous volume of 
work. As written, MPD would be transmitting about 50 ³QRQ-DGPLQLVWUDWLYH´�SROLFLHV�DQG�more 
than 100 trainings per year. MPD would practically need to dedicate a full time person to explain 
these policies and trainings to the Board and hire a Director of OPC Correspondence. The 45-day 
period for Board review would delay action on important issues, MHRSDUGL]LQJ�WKH�'HSDUWPHQW¶V�
ability to quickly adjust to ever changing public safety needs to serve our community. For 
instance, we have issued more than 70 policies during the public health emergency. But the 45-
days would not be long enough for the Board to learn the issues or gather public comment for 
what will be an average of 13 trainings and policies transmitted every month. In addition, every 
area where OPC and MPD disagree is going to be rife for use in every discipline arbitration, 
criminal prosecution, or civil case. 

The current process for OPC recommendations to MPD and our response works. OPC 
currently issues about five or six policy reports per year. MPD responds to all policy 
recommendations received from OPC. Since 2015, we have agreed in whole or in part with 87 
percent RI�23&¶V�UHFRPPHQGDWLRQV. Among the OPC recommendations implemented by MPD 
are changes to the way we collect use of force data, changes to our policy governing neck 
restraints, updated guidance on language access and the use of interpreters, and updated guidance 
on Hatch Act implications for MPD employees.  

One area where we disagreed illustrates exactly how this should be handled. OPC 
recommended that a form documenting consent searches be completed for every consent search. 
The Department was concerned about the feasibility of documenting and tracking this 
paperwork, but we agreed that it should be captured on the BWC video. The Council agreed with 
our position and legislated it. This represents an appropriate process for decision making in the 
public interest.  

It seems clear that the sheer work load is more than a part-time board could handle. And it is 
important to recognize that MPD has a team of professionals working on these issues every day. 
They have advanced degrees or training in areas such as law, public administration, and 
education. They consult with outside sources, including community groups, police groups, and 
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other agencies, in developing policy and training. And they work continuously to try to balance 
often competing priorities. Ultimately, that is what the government is entrusted to do ± try to 
weigh many factors to arrive at the best option for the public interest. While there is absolutely a 
role for the public voice in these matters, it is not necessarily in weighing minute details of 
almost every policy and training.  

Unfettered Access to Sensitive Information 
In addition to opening up information on victims, complainants, and witnesses in police 

personnel files, the legislation would allow the new OPC to have ³unfettered access´ to all MPD 
information. This would cover every piece of information or file in MPD, with no recourse for 
reasonable discussion or vetting. This includes information such as witnesses or confidential 
sources. There is no oversight for OPC to ensure this information is protected. OPC already has 
unfettered access to body-worn camera videos. This trust was violated by an employee who was 
watching videos with no justification or reason. This activity only came to light during a 
termination hearing for another reason, at which the employee attempted to justify their 
productivity by citing the logs for all the videos they had viewed. Unlike all the layers of 
accountability for MPD, OPC does not have that level of oversight, and therefore they should not 
have unfettered access to all of the sensitive information in MPD files.  

School Police Incident Oversight and Accountability Amendment Act  
MPD is continually striving to make more data about public safety and police operations 

available to the public while respecting important privacy boundaries. In that spirit, we support 
this bill but would like to work with the Committee on specific language to ensure that the 
parameters are clear and can be met without revealing information that would potentially enable 
the public to identify arrested youth.  

There are a number of issues that make providing data on student-related interactions 
challenging. It is not simply a matter of pulling incidents at school addresses. The list of schools 
changes from year to year, and some schools, especially charter schools, may share a building 
with other organizations. Moreover, any incident at a school address may be unrelated to 
students. For example, an incident at a school address may be an assault involving staff 
members, theft of school property after hours, or a car stolen from the street in front of a school. 
It is easier to validate a narrow set of data provided by School Resource Officers, but with the 
legislatively-mandated elimination of that program looming, any patrol officer might respond to 
incidents at schools. It is more challenging to ensure consistency in data when the responding 
officer may only report on one or two school incidents per year.  

The Department will continue to work to improve that reporting, but we recommend that the 
language be amended in certain areas. For instance, officers should not ask whether an involved 
person has a disability, nor should officers document observations about abilities unless it has a 
bearing on the case. For instance, an officer might note in a narrative field that a victim cannot 
identify an assailant because of impaired vision. In addition, MPD is also not involved 
disciplinary matters and should not track them. The Office of the State Superintendent for 
Education tracks disciplinary data.  

* * * 
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In closing, I believe we can work together to further our common goals for public safety and 
accountability. I look forward to the opportunity to work with you in greater detail on the 
legislation. I am available to answer your questions. 
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Good morning, Chairperson Allen and members of the Committee on the Judiciary and Public Safety. My 
name is Sarah Jane Forman, and I am the General Counsel at the Office of the State Superintendent of 
Education (OSSE). I am pleased to appear before you todĂǇ�ƚŽ�ƚĞƐƚŝĨǇ�ŽŶ�Ă�ďŝůů�ƚŚĂƚ�ŝŵƉůŝĐĂƚĞƐ�K^^�͛Ɛ�
work, B24-ϬϮϱϰ͕�ƚŚĞ�͞^ĐŚŽŽů�WŽůŝĐĞ�/ŶĐŝĚĞŶƚ�KǀĞƌƐŝŐŚƚ�ĂŶĚ��ĐĐŽƵŶƚĂďŝůŝƚǇ��ŵĞŶĚŵĞŶƚ��Đƚ�ŽĨ�ϮϬϮϭ͘͟� 

Students and families deserve to be treated with dignity, respect, and fairness in every school and by 
every part of the government that serves them.  Students and teachers deserve school environments 
that are safe and supportive places for teaching and learning. 

The overwhelming majority of our children in our schools meet our behavioral expectations every day. 
Even when we must engage in difficult conversations like the ones we are having today about the role of 
policing in our schools and other accountability measures, it cannot be stressed enough, that the largest 
share of our children do not receive an out-of-school suspension, in-school suspension, or an expulsion. 
They go to school. They behave appropriately. And they want to receive a high-quality education.  

Yet, it is a hard reality that acts of violence or other criminal behavior can come into the schoolhouse 
doors. And when it does, it must be dealt with appropriately to protect student and staff safety and 
maintain a positive school culture so students can learn and grow. It is critical that the response to 
disruptive student conduct be done in a manner that preserves the constitutional rights and dignity of 
students. Further, it is important that our response address the behavior in a meaningful way that 
supports the sƚƵĚĞŶƚ͛Ɛ�ĐŽŶƚŝŶƵĞĚ�ŐƌŽǁƚŚ�ĂŶĚ�ĚĞǀĞůŽƉŵĞŶƚ͘� 

Current Practice 

dŚĂƚ͛Ɛ�ǁŚǇ�ƚŚĞ�KĨĨŝĐĞ�ŽĨ�ƚŚĞ�^ƚĂƚĞ�^ƵƉĞƌŝŶƚĞŶĚĞŶƚ�ŽĨ��ĚƵĐĂƚŝŽŶ�;K^^�Ϳ�ŚĂƐ�ƚĂŬĞŶ�ƐƚĞƉƐ�ƚŽ�ƐƵƉƉŽƌƚ�
schools in improving their discipline practices. OSSE is committed to supporting schools as they work to 
protect the rights and safety of all students. We publish an expansive data set, as required by local law 
on school discipline on the DC School Report Card. This data includes counts of in-school suspensions, 
out-of-school suspensions, expulsions, school related arrests associated with school disciplinary actions, 
incidents of violence, and incidents of bullying and incidents of harassment.1 The DC School Report Card 
also disaggregates this data by student subgroup, for example, race, disability status, and at-risk status. 
OSSE also publishes an annual discipline report that provides important analytical insight on discipline in 
our schools.2 Through these analytical reports, OSSE has written on important topics regarding 
disproportionate discipline practices in our schools and the relationship between an out-of-school 
suspension and attendance.  We work diligently to support our schools in efforts to respond to these 
challenges. For example, our Division of Teaching and Learning provides a robust array of professional 
development experiences for educators on building positive school culture and climate, restorative 
justice practices, and trauma informed approaches to discipline.3 We believe that all of these resources 
are helpful to providing transparent, accessible information to our stakeholders on the state of discipline 
in our schools and to support our educators in improving their practice in the classroom.  

OSSE collects discipline data using the OSSE Discipline Data Collection Template and Certification 
(Discipline Guidance)4 at the end of the school year. D.C. Official Code 38-236.09 requires each local 

 
1 ͞���^ĐŚŽŽů�ZĞƉŽƌƚ��ĂƌĚ͘͟ Office of the State Superintendent of Education.  
2 ͞�ŝƐĐŝƉůŝŶĞ�ZĞƉŽƌƚ͘͟ Office of the State Superintendent of Education.  
3 ͞dĞĂĐŚŝŶŐ�Θ�>ĞĂƌŶŝŶŐ�W���ƵůůĞƚŝŶ͘͟ Office of the State Superintendent of Education. October 2021.  
4 ͞^ƚƵĚĞŶƚ��ŝƐĐŝƉůŝŶĞ��ĂƚĂ��ŽůůĞĐƚŝŽŶ�'ƵŝĚĂŶĐĞ͘͟ Office of the State Superintendent of Education.  

https://dcschoolreportcard.org/
https://osse.dc.gov/page/discipline-report
https://mailchi.mp/dc.gov/october-2021-osse-tal-pd-bulletin
https://osse.dc.gov/publication/student-discipline-data-collection-guidance
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education agency or entity operating a publicly funded community-based organization to provide 
statutorily mandated discipline data in the form and manner prescribed by OSSE. This data is due to 
OSSE in August of each year.  

When there is a disciplinary incident in a school, for example, disruptive behavior, academic dishonesty, 
physical altercations or more serious actions, they can result in the school taking a disciplinary action, 
for example an in-school suspension, out-of-school suspension, or expulsion. These actions and their 
corresponding incidents must be reported to OSSE through the discipline data collection. These 
incidents are reported at the student level. Schools must also report when a student is referred to law 
ĞŶĨŽƌĐĞŵĞŶƚ�Žƌ�ǁŚĞŶ�ƚŚĞƌĞ͛Ɛ�Ă�school related arrest that the school has knowledge of resulting from a 
disciplinary incident.  

Feedback on the School Police Incident Oversight and Accountability Amendment Act of 2021 

B24-ϬϮϱϰ͕�ƚŚĞ�͞^ĐŚŽŽů�WŽůŝĐĞ�/ŶĐŝĚĞŶƚ�KǀĞƌƐŝŐŚƚ�ĂŶĚ��ĐĐŽƵŶƚĂďŝůŝƚǇ��ŵĞŶĚŵĞŶƚ��Đƚ�ŽĨ�ϮϬϮϭ͟�ŝŶƚĞŶĚƐ�ƚŽ�
require schools to report more detailed information on school related arrests.  The proposed bill adds a 
definition of law enforcement and amends annual reporting requirements for school related arrests. The 
proposed bill requires schools to provide the reason for involving law enforcement, the type and count 
of weapons, contraband, or controlled substances recovered, and law enforcement involvement in any 
school action or activity. Further, the bill requires a description of the conduct that led to certain 
disciplinary actions. We believe that the existing discipline data collection already includes these 
ƌĞƋƵŝƌĞŵĞŶƚƐ�ŝŶ�Ă�ŵĂŶŶĞƌ�ƚŚĂƚ�ĐŽŵƉŽƌƚƐ�ǁŝƚŚ�ƚŚĞ�ďŝůů�ƐƉŽŶƐŽƌ͛Ɛ�ŐŽĂůƐ͕�ĂŶĚ�ƐŚŽƵůĚ�ƚŚŝƐ�ďŝůů�ŵŽǀĞ�ŝŶ�ƚŚĞ�
legislative process, further codifying existing practices would be the better path forward.  

For example, lines 64-68 require descriptions of conduct that lead to disciplinary actions. The discipline 
collection already requires a disciplinary incident to be associated with any disciplinary action. Appendix 
A of the discipline guidance lists all the disciplinary incidents. These disciplinary incidents include a wide 
range of conduct and help us better standardize data for reporting purposes. We prefer the use of this 
coding of incidents over narrative descriptions because it leads to easier and cleaner data for use and 
reporting.  

Another example, lines 59-60 of the proposed bill requires schools to report on the type and count of 
weapons, contraband or controlled substances that are recovered. The disciplinary incidents in our 
collection already include detail on the type of weapons. Appendix E of the discipline guidance lists out 
the weapons type, including handguns, rifles, shotguns, knives, and multiple weapons. The disciplinary 
incidents also include codes for alcohol, marijuana, tobacco, and those excluding them, which would 
cover other controlled substances. We believe further detail on drugs and weapons is outside of the 
ƐĐŚŽŽů͛Ɛ�ĞǆƉĞƌƚŝƐĞ�ĂŶĚ�ĂƌĞ�ďĞƐƚ�ůĞĨƚ�ƚŽ�ƚŚĞ�ŝŶǀĞƐƚŝŐĂƚŝǀĞ�ĂƵƚŚŽƌŝƚŝĞƐ͕�ĂŶĚ�ƚŚĞ�ĞǆŝƐƚŝŶŐ�ĐŽůůĞĐƚŝŽŶ�ŝƐ�
sufficiently detailed for public reporting.  

It is imporƚĂŶƚ�ƚŽ�ďĞ�ĐůĞĂƌ�ƚŚĂƚ�K^^�͛Ɛ�ĚŝƐĐŝƉůŝŶĞ�ĚĂƚĂ�ŝƐ�ĐŽůůĞĐƚĞĚ�ǁŚĞŶ�Ă�ƐƚƵĚĞŶƚ͛Ɛ�ŵŝƐĐŽŶĚƵĐƚ�ƌĞƐƵůƚƐ�ŝŶ�
a disciplinary action. The proposed bill includes a provision in lines 61-62 that requires schools to report 
law enforcement involvement in any school action or activity. This is too broad. Police are an important 
part of our communities. They participate in school events. They read books to children. They come to 
ĐĂƌĞĞƌ�ĚĂǇƐ�ĂŶĚ�ŵŽƌĞ͘�dŚĞ�ďŝůů�ƐƉŽŶƐŽƌƐ�ƐŚŽƵůĚ�ĐůĂƌŝĨǇ�ƚŚĂƚ�ƚŚŝƐ�ƚǇƉĞ�ŽĨ�ŝŶǀŽůǀĞŵĞŶƚ�ŝƐŶ͛ƚ�ǁŚĂƚ�ŝƐ�
ĐŽŶƐƚŝƚƵƚĞĚ�ďǇ�͞ĂŶǇ�ƐĐŚŽŽů�ĂĐƚŝŽŶ�Žƌ�ĂĐƚŝǀŝƚǇ͘͞��ZĞƉŽƌƚŝŶŐ�ƐŚŽƵůĚ�ďĞ�ƚŝĞĚ�ƚŽ�student misconduct, and this 
section of the proposed bill should be further clarified.  
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Thank you for allowing me the opportunity to provide some thoughts on the  24-ϬϮϱϰ͕�ƚŚĞ�͞^Đhool 
Police Incident Oversight and Accountability Amendment Act of 2021, in furtherance of  tightening the 
language to ensure it meets the spirit and intent of the proposal. We hope that the data and reports 
that OSSE publishes increase transparency and arĞ�ŝůůƵƐƚƌĂƚŝǀĞ�ƚŽ�ƚŚĞ��ŽŵŵŝƚƚĞĞ͛Ɛ�ǁŽƌŬ�ŽŶ�ŬĞĞƉŝŶŐ�ŽƵƌ�
community safe and protecting the constitutional rights of all residents. I am prepared to answer any 
questions that you may have.  
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          Good morning Chairman Allen and members of the Committee on the Judiciary and Public 

Safety.  I am Michael G. Tobin, the executive director of the Office of Police Complaints (OPC).  

I appreciate the opportunity to provide testimony regarding police reform in the District of 

Columbia, today in the context of B24-�����³6WUHQJWKHQLQJ�2YHUVLJKW�DQG�$FFRXQWDELOLW\�RI�

3ROLFH�$PHQGPHQW�$FW�RI������´ 

 

 7KH�PLVVLRQ�RI�23&�LV�WR�LPSURYH�FRPPXQLW\�WUXVW�LQ�WKH�'LVWULFW¶V�SROLFH�GHSDUWPHQWV�

through effective civilian oversight over the Metropolitan Police Department (MPD) and the 

'LVWULFW�RI�&ROXPELD�+RXVLQJ�$XWKRULW\�3ROLFH�'HSDUWPHQW��'&+$3'���23&¶V�PLVVLRQ�RI�

improving public trust has arrived at an important crossroad not envisioned by its current statutory 

authority.   

 

Today my allotted time for speaking will be utilized to address the provisions of B24-0356, 

as they relate to the Police Complaints Board (PCB) and OPC.  

   

The OPC and PCB were created to provide an effective and efficient review mechanism to 

RYHUVHH�WKH�³H[WUDRUGLQDU\�SRZHUV´�RI�WKH�'LVWULFW¶V�VZRUQ�SROLFH�RIILFHUV��$W�WKH�WLPH�RI�WKHLU�

creation some twenty years ago it was considered a significant step forward in police oversight. 

The enabling statute created by the DC Council was the next step in the evolution of a long history 
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of oversight in the District that extends back to World War II and even the Civil War. On August 

15, 1861. President Lincoln appointed 5 community members as Commissioners of Police for the 

Metropolitan Police Board of the District of Columbia. This was part of the same Congressional 

Act of August 6, 1861 that established MPD as the first regular federal police force for DC and 

created our first civilian oversight agency, the Metropolitan Police Board. By interpretation of 

these documents, it is reasonable to say that civilian oversight of MPD in the District began with 

the official establishment of MPD in 1861. 

 

Since 1861 many iterations of oversight have come and gone in the District. Today we 

have an oversight agency that is primarily investigative in its function and limited in its 

jurisdiction, and a civilian board that has little authority to provide meaningful community input 

into police policy, procedure, discipline, and training.  

 

The proposed legislation makes several statutory changes to update the authority and 

jurisdiction of the PCB and OPC while also creating other new police reform measures. I will 

address each of those primary measures with an important caveat- it is time to give serious 

consideration to evolving the civilian oversight of WKH�'LVWULFW¶V�VZRUQ�SROLFH to the next generation 

of reforms that reflect the current needs and desires of our community. In a sense, much of the 

police reform movement of today is simply returning our system of police oversight to what it was 

intended by Congress in 1861. When President Lincoln appointed the first civilian police board it 

was granted far greater responsibility and oversight than most police boards in the country 

currently have. The first five Commissioners of Police appointed to the Metropolitan Police Board 

did not have the jurisdictional or authority limitations that currently restrict civilian oversight to a 

nominal advisory role in reflecting the desires of our community.  
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Our current system of police oversight is in dire need of improvement. That is one reason 

why we are all here today. There is an enormous amount of interest and concern for police 

oversight in our community. There is a significant desire by many individuals involved in the 

SURFHVV�WR�³GR�VRPHWKLQJ´ to initiate change. In the rush to effect change we must be cognizant of 

the practical effects of any legislation, along with all the attendant consequences, intended and 

unintended, that can result from these proposals.  

 

The proposed legislation first creates the position of Deputy Auditor for Public Safety 

within the Office of the District of Columbia Auditor, along with the associated qualifications and 

duties of this new position. The qualifications of the proposed position all describe attributes of 

which the PCB through the personnel in OPC already possess and exercise daily as local experts 

on police misconduct, use of force, conducting investigations, analyzing data, and issuing 

recommendations. The duties and responsibilities of the proposed position describe functions that 

are currently authorized for the Office of the District of Columbia Auditor and are also duplicative 

of several functions that OPC already conducts on a regular basis. In the absence of the proposed 

legislation the Office of the District of Columbia Auditor can currently conduct the same duties as 

described. In fact, we understand they are currently conducting audits concerning MPD use of 

force and also the impact of civil lawsuits concerning police misconduct. The creation of an 

additional police oversight agency within the D&�$XGLWRU¶V�2IILFH with duplicative authority to our 

existing systems essentially adds another layer of bureaucracy rather than implementing the 

needed improvements to our current system. In the past I have advocated for OPC to produce the 

type of audits identified in the duties of the proposed new position of Deputy Auditor, and I do so 

again today. OPC possesses the experience necessary to conduct the duties of the proposed Deputy 
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Auditor, but we lack the funding resources and direct statutory authority to do so. I suggest that 

prior to creating a new oversight agency within the Office of the District of Columbia Auditor, we 

work together to provide adequate funding and authority to the existing agency that is also best 

suited for such a role ± OPC.        

 

The proposed legislation next seeks to modify the PCB by changing its name and 

composition and providing a stipend for its members, without a significant change in its duties. 

The proposal allows the renamed oversight board to provide comments on MPD policy, procedure, 

or training ± not substantively different from authority it currently possesses to provide 

recommendations in these same areas of police operations. The proposal also allows comment on 

the job description and qualifications for a Chief of Police of MPD but lacks any meaningful 

participation in the selection process. More significantly, the proposal also requires the oversight 

board to indirectly report to the proposed new position of Deputy Auditor for Public Safety, thus 

removing an important layer of independence from the community oversight board.   

  

Changing the name of the oversight board, providing compensation in the form of a 

stipend, and increasing the board to ten persons with specific qualifications for age, residency in 

DUHDV�³ZLWK�KLJKHU�OHYHOV�RI�SROLFH�VWRSV�DQG�DUUHVWV�´�UHVLGHQF\�RU�UHSUHsentatives of immigrant 

communities, persons with undefined disabilities, and members of the LGBTQIA community, and 

retaining an active member of MPD may satisfy some critics and appeal to members of these 

identified groups. However, we should not falsely convince ourselves that this will lead to police 

reform. These changes to the oversight board will have no effect on police reform in our 

community if the duties of the board remain substantively unchanged. The proposed legislation 

fails to enact meaningful improvements in jurisdiction and authority of the oversight board while 
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making it more difficult to recruit and retain board members and more cumbersome to conduct 

essential board business.         

 

The proposed legislation next seeks to provide authority to OPC to receive and investigate 

complaints against special police. Our assumption is that the intent of the proposal is to allow OPC 

to investigate misconduct of special police, however, the legislation lacks clear guidance on how 

this would be implemented beyond providing a brief reference to such authority in a single 

subsection of the proposal. Expanding the responsibilities of OPC to include the investigation of 

complaints concerning special police in the District without a full understanding of the 

consequences of such a provision is problematic.  

 

There are approximately 7,000 individuals licensed as special police in the District. This 

includes individuals that are licensed to carry firearms and individuals that are not licensed to carry 

firearms. Some of these individuals are District government employees and most are employees of 

private companies. The jurisdiction of each individual officer varies, along with their authority to 

arrest and detain persons. Their training and hiring qualifications span a large spectrum of varied 

requirements and experience. There is no reliable system to track and monitor the hiring, 

experience, qualifications, or training of special police officers. There is no reliable system of 

oversight of the misconduct records or required training of individuals or of the companies for 

which they are employed. No uniform system of employee personnel or disciplinary records exists. 

No system of documentation or verification of required training exists. No system of progressive 

discipline or tracking of imposed discipline exists. There is no legislative authority to impose any 

levels of progressive discipline beyond the singular measure of a potential license revocation of 

individual officers. There is no uniform employee appeal system for wrongful discipline or 
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termination. No District government or private entity can tell our community exactly how many 

individuals are employed as special police officers by how many private companies, how many of 

those individuals have been trained for how long, what training they have received, who conducted 

the training, or even when it occurred.  

 

The special police officer program in the District is a dysfunctional system rife with 

managerial and systemic failures of accountability. The front end problems with standards and 

guidelines in the special police officer program need to be rectified before we attempt to 

implement an unenforceable misconduct investigation program. Assigning responsibility to 

investigate complaints of misconduct to OPC at the back end of the system after the conduct has 

already occurred will not rectify the systemic issues that exist in the front end of the system. In 

fact, such a proposal will only add another layer of ineffective bureaucracy to an already failed 

system of accountability in the special police officer program. In addition, the proposal lacks any 

ability to take any disciplinary action against the individual or private company upon an 

investigative finding of misconduct. Enforcement and proper oversight of private company 

contracts, licensing, and training requirements are the first steps towards accountability. Without 

these corrective actions through legislative mandates the lack of accountability in the system will 

persist no matter how many complaints of misconduct are investigated.     

 

The proposed legislation gives authority to OPC to conduct administrative investigations 

and make findings on all serious use of force incidents and in-custody deaths involving MPD, 

HAPD, or special police regardless of whether a complaint is filed regarding the incident. This 

function is currently performed by MPD internal affairs investigators. It is laudable to move this 

function outside of the purview of MPD and onto an independent agency. The proposal is silent as 
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to what role, if any, the MPD internal affairs investigation would play in such a reorganization. 

However, the committee should be aware that this function would likely require OPC to have a 

24/7/365 incident response capability along with a very significant and continuing fiscal 

commitment in personnel and additional trainings.    

 

Two provisions of the proposed legislation would be immediately beneficial to OPC 

operations and the community. The ability to investigate an anonymously submitted complaint, 

and the ability to have unfettered, timely and complete access to documentation from MPD and 

HAPD. However, two additional provisions of this section of the proposal would be detrimental to 

the independence of OPC and to its timely completion of investigations. The first of these 

provisions would require the OPC executive director to report to the Deputy Auditor for Public 

Safety on the status and actions taken on every complaint, the reasons justifying dismissal of a 

complaint, and provide an appeal to the police chief for any complaint dismissed. This provision 

negates the independence of OPC and effectively requires the executive director to report to both 

the Deputy Auditor for Public Safety and the police chief, in addition to the independent police 

oversight board. This contravenes the original intent of maintaining independence of the executive 

director and OPC.  

 

The second detrimental provision of this section of the proposed legislation would require 

the concurrence of three oversight board members to dismiss any complaint. Currently the 

concurrence of one board member is required for dismissal. The current system requiring a single 

ERDUG�PHPEHU¶V�FRQFXUUHQFH�KDV�VXFFHVVIXOO\�ZRUNHG�IRU�DOPRVW�WZHQW\�\HDUV��HYHQ�WKRXJK�LW�PD\�

sometimes delay the proFHVV�E\�D�PRQWK�RU�PRUH�ZKLOH�DZDLWLQJ�D�ERDUG�PHPEHU¶V�UHYLHZ��

Requiring three board members to review and concur on each complaint to be dismissed would 
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significantly delay the completion of investigations and provide no added value to the process.  

 

The proposed legislation places further constraints on the investigation of a complaint by 

requiring the executive director to notice and call an oversight board meeting and procure a 

majority vote of the board at the meeting to proceed with an administrative investigation in which 

the decision to criminally prosecute is pending with the United States Attorney. The provision 

would also require consultation with the United States Attorney and presumably their concurrence 

also prior to proceeding. We are unsure why this provision is part of the proposed legislation, as it 

serves no useful purpose and will only further delay a complaint investigation by introducing 

unnecessary layers of administrative approvals in order to proceed with an investigation.    

 

The proposed legislation also contains an indirect reference that the executive director may 

propose a certain disciplinary action when an allegation is sustained in a complaint investigation. 

The proposal then allows the police chief 45 days to explain, if necessary, why such disciplinary 

recommendation will not be followed. The executive director currently can make such 

recommendations but has declined due to a lack of access to officer personnel records that would 

be required to make such a determination. The proposal does nothing to address this shortfall and 

merely adds an additional 45 days to the timeline for finalizing a disciplinary finding. In addition, 

this section ignores the fact that the MPD has historically failed to follow the recommendations of 

both the executive director or oversight board, and this proposal will do nothing to correct such 

shortcomings. The PCB has issued a recommendation to this Council last year for a system for 

imposing discipline in the cases under its jurisdiction. The recommendation contains a framework 

and language for statutory change that would improve community trust in the disciplinary process. 

The PCB recommendation calls for imposition of discipline by OPC and the executive director 
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rather than the police chief, together with an appeal process WR�RXU�FRPPXQLW\¶V�SROLFH�RYHUVLJKW�

board.  I strongly urge the Council to implement the PCB recommendation and discard this 

proposed legislation language related to discipline.  

 

The proposed legislation offers a significant step toward transparency with the requirement 

for MPD to publish a database of the disciplinary history of each officer. In addition, the Freedom 

RI�,QIRUPDWLRQ�$FW�H[HPSWLRQV�IRU�RIILFHU¶V�LQGLYLGXDO�GLVFLSOLQDU\�UHFRUGV�DQG�FRPSODLQWV�ZLOO�

also improve the community trust in the disciplinary process by eliminating the cloak of secrecy 

that has long shielded WKH�SXEOLF¶V�XQGHUVWDQGLQJ�RI�police misconduct. 

 

 We will continue to support this Committee in its effort to implement meaningful and 

lasting improvements to police oversight in our community. Some of the recommendations of this 

proposed legislation will provide meaningful improvements to our current system of police 

oversight. However, there are also many provisions of this proposed legislation that fall short of 

what our community needs. Indeed, some provisions will turn the clock back and hamper our 

efforts to improve community trust in our police forces. I ask this committee to take into 

consideration all the input it has received and implement meaningful improvements that will truly 

LPSDFW�SROLFLQJ�LQ�RXU�FRPPXQLW\��,W�LV�RQFH�DJDLQ�WLPH�IRU�RXU�QDWLRQ¶V�&DSLWDO�FLW\�WR�EHFRPH�D�

national example of modern police oversight, just as it was when our first police oversight board 

was established in 1861.  I thank the Committee for its time and will be happy to answer any 

questions you may have. 
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Chairperson Allen, Councilmembers, and staff, thank you for this opportunity to testify on 
legislation before the Committee including Bill 24-0356, the “Strengthening Oversight and 
Accountability of Police Amendment Act of 2021” introduced by Chairman Phil Mendelson.  

Before I comment specifically on the Deputy Auditor for Public Safety proposed in Bill 24-356 I 
would like to make a few general comments on the task before you. While testifying today as 
the D.C. Auditor, it is also with the perspective of having served three terms on the D.C. Council 
and four years as chair of the Committee on the Judiciary.  

As I have shared in previous testimony, a characteristic of statutory language that creates 
sound, effective public policy is that it is simple, clear and unambiguous. Language written for 
the D.C. Code should create bright lines. In the case of Bill 24-356, it will be important that lines 
be drawn clearly between the roles and responsibilities of the two principal accountability 
agencies covered by the legislation, the Office of the D.C. Auditor (ODCA) and the Office of 
Police Complaints, to be renamed the Office of Police Accountability (OPA).  

One such bright line would be to be clear – if this is your view and your intention – that the 
Office of Police Accountability looks forward and the Office of the D.C. Auditor and its new 
Deputy Auditor for Public Safety look backward; that OPA has a role in reviewing Metropolitan 
Police Department (MPD) policies before the fact; that ODCA audits what has already taken 
place, after the fact. Another bright line with regard to the two agencies would be a focus for 
OPA on actions of individual members of the MPD, as is the case today, and that ODCA restrict 
its work to policies and practices but not the actions of individuals separate from their 
implementation of policies and practices.  

As introduced, I don’t believe the legislation is as clear as it could and should be on the 
distinctive roles and responsibilities of the agencies. I urge the Committee as you consider this 
important legislation to bear in mind the need for clarity to avoid duplication or omissions.  

A second general point is this: Please don’t include requirements that cannot be measured or 
reports that may not be used because they either are never produced or were submitted but 
not reviewed due to the press of other business. In an attached red-line version of the 
legislation I recommend deleting requirements that are not precise enough to know if and 
when they have been accomplished. For example, “improving public disclosure procedures” 
and “providing for timely information about the status of reviews” are clearly laudable goals, 
but I recommend not including such descriptions unless further definition is added including 
whether it can be known if we have arrived at the desired destination.  

With regard to including reporting requirements in legislation, over the last 46 years the Council 
has added statutory language requiring at least (alt: a total of) 574  reports to be submitted to 
the Council to assist with legislative oversight of policies and programs. According to 
the  “Statutorily Required Reports to be Delivered to the Council” (source: https://f4a4b25a-
57d2-403e-b460-
1159c2c1f189.filesusr.com/ugd/087b9e_64c9f228c85f4970a2f19d9b35105ae3.pdf) issued by 
the Office of the Secretary as of August 31, 2020, of the 574 reports required in the D.C. Code, 
only 103 were reported as having been submitted in Council Period 23.   

https://f4a4b25a-57d2-403e-b460-1159c2c1f189.filesusr.com/ugd/087b9e_64c9f228c85f4970a2f19d9b35105ae3.pdf
https://f4a4b25a-57d2-403e-b460-1159c2c1f189.filesusr.com/ugd/087b9e_64c9f228c85f4970a2f19d9b35105ae3.pdf
https://f4a4b25a-57d2-403e-b460-1159c2c1f189.filesusr.com/ugd/087b9e_64c9f228c85f4970a2f19d9b35105ae3.pdf
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One example: D.C. Code § 5–1032 required the Metropolitan Police Department (MPD) to 
compile and deliver a report on police misconduct, discipline, and equal employment 
grievances to the Mayor and Council each year with an effective date of January 2006. ODCA’s 
team working on a current project on police terminations for misconduct learned that this 
report had ŶŽƚ�ďĞĞŶ�submitted�ŝŶ�ƚŚĞ�ůĂƐƚ�ĨĞǁ�ǇĞĂƌƐ. As a result of discussion following our 
request for the report, the current MPD leadership submitted a report covering calendar years 
2016 to 2020 on September 16, 2021. The requirement also applied to the Department of Fire 
and Emergency Medical Services (FEMS) and that agency has submitted that report throughout 
the Bowser Administration. (It’s unclear how this requirement will be affected by B24-0356 
which would make disciplinary records public information and require MPD to create a publicly 
accessible database for disciplinary records of officers.) 

A final and related point is one on which I quote the late U.S. Senator Sam Ervin from his 
introduction to the 1974 report of the Senate Watergate Committee. “Law is not self-
executing,” he wrote. That admonition was just recently quoted in U.S. Representative Adam 
Schiff’s new memoir. Whatever new policy this Committee and this Council adopts and makes a 
part of the D.C. Code will NOT be self-executing. It will become the responsibility of the Council 
and this Committee to use its oversight authority to ensure that any new accountability 
measures are implemented with fidelity, are effective, and meet their intended purpose. (And if 
you would like examples of instances in which this has not always been the case I am happy to 
provide examples.) 

Deputy Auditor for Public Safety 

The Police Reform Commission proposed, and Chairman Mendelson incorporated in Bill 24-
0356, a new Deputy Auditor for Public Safety in the Office of the D.C. Auditor. I am grateful to 
Commission Co-Chairs Robert Bobb and Christy Lopez for sharing this proposal with me prior to 
issuing the Commission’s report and soliciting my views on the proposal. I indicated to the 
Commission that I understood there were alternatives to placing this position within ODCA and 
that they included creating an Inspector General within the MPD, as has been done in New York 
City, or creating a wholly independent entity, or placing the function within the Office of Police 
Complaints. The Committee may wish to consider all such options. I told the co-chairs, and 
repeat here, that I would be ready and willing to take on the responsibility of implementing 
such a proposal and would do so to the best of my ability.  

Legislative Provisions 

With regard to the legislation itself, I recommend deleting the word “powers” from the long 
title of the legislation. As many of you know the Office of the D.C. Auditor has wide authority 
today -- authority vested in the office in the Home Rule Act. Because the Home Rule Act 
provisions are so robust, there are no additional powers that the Deputy Auditor for Public 
Safety would need; that is, the position would derive its ample authority from the power of the 
office as it exists today.  
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The legislation proposes a search committee made up of specific individuals including the 
leaders of the major public safety agencies and the Chairman of this Committee. It would 
certainly be my intention to seek the views of individuals in each named position on both 
drafting a position description and recruiting to fill that position. But I don’t think it is 
appropriate to place a new responsibility in the hands of the D.C. Auditor or any other current 
or created government official and then prescribe in statute how the D.C. Auditor or other 
person named goes about hiring individuals to fulfill the responsibility. I recommend the 
legislative language related to a search committee be included in the Committee report as a 
recommendation but not required as a provision in the D.C. Code.  

With one exception I concur with the qualifications set out in the legislation. I do not believe 
the Deputy Auditor must be an attorney. Given my experience leading the Council’s Judiciary 
Committee and similarly leading work on police matters in my current position I would be 
qualified for this position though I am not now nor have I ever been an attorney. I am simply 
the handiest example; there are other individuals who could perform well in this role without 
being attorneys including some who served on the Police Reform Commission.  

I also recommend deleting the language that limits the removal of the Deputy Auditor other 
than for cause, and believe removal is an issue best left to creation of a position description 
including which government service the individual is a part of.  

I recommend adopting the language from the Police Reform Commission when enumerating 
the various areas that the Deputy Auditor would be expected to delve into and offer that 
language in the attached red-line text.  

I mentioned at the outset the importance of being clear on the respective roles of ODCA and 
the Office of Police Complaints (OPC). The legislation would require the Deputy Auditor to 
basically review the work of the OPC. ODCA has that authority today; we could review the work 
of the OPC. But I would advise against mandating such reviews. Today the Office of the D.C. 
Auditor and the OPC, and ODCA and the Office of the Inspector General, have good working 
relationships. ODCA and the OIG share work plans; we strive to avoid duplication of efforts. 
Creating a situation in which one accountability organization is required to oversee the work of 
another could impinge on a collaborative working relationship and even limit the effectiveness 
or one or the other agency. To repeat: ODCA today can review the OPC’s work, but we have not 
done so and I would hope we do not do so, but we could do so under current authorities if 
exigencies seemed to require it. I recommend leaving the issue alone in this legislation.  

I also recommend deleting additional sections as unnecessary and/or as language more 
appropriate to a Committee report to provide the Council’s perspective but short of a statutory 
requirement. It is not necessary to restate the office’s authority with regard to MPD, though it 
may be useful to be very specific about the Office’s authority with regard to the D.C. Housing 
Authority and private sector security agencies that have received licenses from the D.C. 
government.  

I would like to touch on one provision that is not in the legislation but was recommended by 
the Police Reform Commission and that is subpoena authority. Because the Office of the D.C. 
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Auditor has subpoena authority and has had that authority since the office’s creation in the 
1970s, it is not necessary for new legislation to restate an existing authority. And if the Council 
were to grant subpoena authority to the Deputy Auditor it could create confusion as to whether 
that authority was separate from the authority that resides in the hands of the D.C. Auditor 
which would violate the “bright line” of clarity I recommended earlier.  

Finally, Mr. Chairperson, I would like to address the resources I believe are necessary for a 
Deputy Auditor for Public Safety to fulfill the broad responsibilities envisioned by the Police 
Reform Commission and in the legislation before you. The Commission itself called for the 
unit’s budget to “be sufficient for the deputy auditor for public safety to perform all of its 
responsibilities.” In response to a question during the FY22 budget cycle from Chairman 
Mendelson, I provided an outline of the budget I believe is necessary to fulfill those 
responsibilities. It was for a total annual budget of $2 million and nine FTEs with salary ranging 
from $80,000 to $230,000. I also explained that I would recommend less than a full year budget 
for FY22 since this legislation had not been considered much less enacted, and that creating the 
position and hiring someone as deputy auditor would likely wait until the second quarter of the 
year or later.  

Regrettably, while the Committee of the Whole and the full Council approved an additional 
$1.2 million for the ODCA budget as a partial-year funding for the new unit, the Office of 
Budget and Planning apparently considered that total to be a full year’s funding and has not 
provided sufficient funds for successive fiscal years. I sought to receive the 5-year-financial plan 
with the budget for the outyears (which is required by the D.C. Code but has not been made 
available for many years) in order to know what the shortfall would be. I mention this because 
while there are sufficient funds to begin the operations of a Deputy Auditor for Public Safety 
unit within ODCA, the matter will need revisiting in the FY23 budget since it would not be 
responsible on my part to hire in FY22 individuals whose salaries would not be supported in 
FY23.  

In addition to the red-line version of the bill appended to my written testimony, I also include a 
summary of the recommendations included in the second report The Bromwich Group 
completed for ODCA on officer-involved fatalities between 2018 and 2020. The third and final 
report will review the internal investigation of the death of Karon Hylton-Brown, which will 
follow action on the criminal case brought by the U.S. Attorney’s Office. MPD’s responses to the 
two reports established target implementation dates for the recommendations—the end of 
2021 for the recommendations contained in the March 23 report, and September and October 
2021 for recommendations in the May 25 report. In the attached response MPD gives a target 
date of September 2021 to define the purpose and functions of Crime Suppression Teams and 
to develop departmental policy on foot pursuits. Law is not self-executing, nor are auditor 
recommendations! I encourage the Committee to follow up on the recommendations made in 
the reporters earlier this year in your ongoing oversight of the Metropolitan Police Department. 

Thank you for the opportunity to provide these views, and I am happy to answer any questions.  
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‘Chairman Phil Mendelson

ABILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the Districtof Columbia Auditor Subpoena and Oath Authority Act of 2004 to create
‘he postion of Deputy Auaitor for Public Safety within the Office ofthe District of
Columbia Auditor; to establish minimum qualifications for he Deputy Auditor; to
prescribe the dutiesand responsibilities ‘ofthe Deputy Auditor; to amend the
Office ofCitizon Complaint Review Establishment Act of 1998 10 rename the Police
‘Complaints Board the Police Accountability Commission; to change the membership of

‘heCommission; o expand the authority ofthe Commission to review policies,
procedures, and trainings, and to provide input on the job description and qualifications
‘ofa Chief of Police; to rename the Ofie of Police Complaintsto the Office of Police
‘Accountability; to expand the authority Office's Executive Director to encompass
‘complaints against special police, to receive anonymous complaints, and to continue
‘administrative investigationsofofficers while the U.S. Atiomey’s Office determines
‘whether to pursue prosecution against an officer;to amend the District of Columbia
Government Comprchensive Merit PersonnelAct of 1978to provide stipendsto
members ofthe Police Accountability Commission; to amend the Freedom of
Information Act of 1976 so that disciplinary records ofofficers with MPD and the DC.

HousingAuthority Police Department canno longerbe withheld from the public; 0
requite the Chief of Police to submit department policies, procedures, and updates to
tuaining to the Police Accountability Commission for comment; and to require MPD to
create a publicly accessible database for disciplinary recordsof officers,

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,That this

‘act may be cited as the “Strengthening Oversight and Accountability of Police Amendment Act

of 2021".
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Sec. 2, The District of Columbia Auditor Subpoena and Oath Authority Act of 2004,

effective April2,2004(D.C. Law 15-146; D.C, Official Code § 1301.171 etsoq,) is amended
2s follows:

(@) A new section (5) is added to ead as follows:
“Sec. 5. Establishment and QualificationsofaDeputy Auditor for Public Safety
“(a) There is established within the Officeofthe Districtof Columbia Auditor a Deputy

‘Autor for Public Safty

“(b) The Deputy Auditor for Public Safety shall be appointed by the Auditor. the
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  “e) In adtion wo other qualifications the Auditor deems necessary, the Deputy Auditor
for Public Safety sal:

“(1 Bewnatiomey-ithHave substantial experience in ermal civil ights,
and/or labor law, oF corporate andior governmental investigations ornisiwithtanstS
‘yeussoF experince inlaw enforcement andr corrections oversight and

“@) Have knowledgeof law enforcement andr corrections policies and
practices, particularly regarding intemal investigations for misconduct and use of fore.

4a)TheDeputy Auditorfor Publi Safelymay-onlyberemovedy-theAuditorfor

(b)A new section 6 is added to read as follows:

“See. 6. Dutiesand Responsibilities ofthe Deputy Auditor for Public Safety,
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“(a) The Deputy Auditor for Public Safety shall, with regard to the Metropolitan Police

Department, Housing Authority Police Department, Distict-licensed security companies (special

police) and Department of Comrections

1) review, analyze and make findings regarding
ty por ovisoth HemeRaleChater

—“¢ systemwide pattems and practices including but not limited to serious uses

 

‘of force; searchesandseizures, use and executionofsearch warrants; hiring, training and,

‘Commented [PK(4}: Matingbnpuspeove cosint
‘wit scmmendsionsofthe Poe Refie Corsten
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91 reviewsandanalyses unde onfaho ‘Commented[PK(S} ODCAaaydasshava
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2 —e}FheDeputy Auditor for RublieSafety shaltSsolicit comments from the District of

93 Columbia Police Accountability Commission for reviews and analyses related to the

94 Metropolitan Police Department or the District ofColumbia Housing Authority Police

95 Department under subsection (a) ofthis section,

 

9% “<8;Analyses- findingsrecommendations-andanyrelevantsupplementalmateria shalt
7 yor and Councit avilable in
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99 {g)TheDeputyAuditorforPublic Safetyshall conductregular outreachtoDistrict

100 residents to share information with the public about its mission, policies, and operations, and 10

  
          

101 provide updatesreviews or investigations where applicable. ‘Commented [PK(¥1}: Thiswalbe haters Commie
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102 “(h) Beginning on December 31, 2023 and by December 31 every year thereafter, the

jl03 D.C. Auditor Baputy-Auditorfor-PubblicSafatyshall deliver a reporttothe Mayorand the

04 Couneil that includes the activities ofthe Deputy Auditor for Public Safety his-orheraetivitios in 
103 theprioryear.”

106 oAnew section

 

is addedto read as follows:

107 “See. 7. Powersof the Deputy Auditorfor Public Safety.



hos, *(a)(1) In additiontopowers already enumerated inD, tion 1-204,55(6) the

hoo D.C, Auditorandby delevation the Fhe Deputy Auditor for Public Safetyshall have accesso

110 necessarrio-condiethinorherwork-toallbooks,accounts,records, reports, findingsandall

1111 otherpapers,things,orproperty belonging to or in use by the-Meitopoliian-Police Department

112 the District of Columbia Housing Authority Police Departmentand-the-Departmentof

     
       

113 Cortections:or any District-licensed security company.
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115 personsnemedinany documentstensforad-fhom-theMetropatitanPolice Departimentnthe
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126 ‘See. 3. The Office of Citizen Complaint Review EstablishmentActof 1998, effective

127 March 26, 1999 (D.C. Law12-208; D.C. Official Code§5-1101 et seq),is amendedas follows:

128 (a) Section4(D.C. Official Code§ 5-110)isamendedafollows:

129 (2)Paragraph(1) isstruck.

130 (2)Paragraph (2) isdesignatedasparagraph(1),
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(3) A new paragraph (2) isadded to read as follows:

2)"Commission” means the District of Columbia Police Accountability

‘Commission.

(4) Paragraph (4) isamended by striking the phrase “Complaints.” and replacing

itwith the phrase “Accountability.”

(b) The ttle of Section5 (D.C.Oficial Code § 5-1 104) is amendedbystriking the

phrase “Police Complaints Board” and replacing it with the phrase “Police Accountability

Commission.”

(©) Section5 (D.C. Official Code§ 5-1104) is amended to read as follows:

“(@) There is established a DistrictofColumbia Police Accountability

‘Commission (*Commission”), The Commission shallbe composedof nine voting members and.

‘one ex-officio member. The Commission shall include:

“(1) Atleast three members between the ages 15 and 24 residing in

neighborhoods with higher-than-average levels of police stops and arrests;

“(3) Two pesons from immigrant communities, or representatives of,

service providers or advocacy organizations who serve immigrant persons;

“(4) Two penons fiom the LGBTQIA community, or representatives of

service providers or advocacy organizations who serve LGBTQIA people;

“(5) Two pesons with disabilities, or representativesofservice providers

‘oradvocacy organizations who serve persons with disabilities in District; and

“(7) A memberofthe Metropolitan Police Department selectedby the

Chie serving as an ex-officio member.

“(b)All membersof the Commission shall be residents ofthe District.



134 (6) Membersof the Commission shall be appointed by the Mayor, subject to

155 confirmationby the Council, The Mayor shall submit a nomination to the Council for &90-day

156 period of review, excluding days of Council recess, Ifthe Council does not approve the

157 nomination by resolution within this 90-day review period, the nomination shall be deemed

158 disapproved.

159 “(@) Commission members shallserve a term of3 years from thedate of

160 appointment or until a successor has been appointed. A Commissioner may be reappointed and

161 serve two consecutive terms. The Mayor shall designate the Chairpersonofthe Commission and

162 may removea memberofthe Commission from office for cause. A person appointedto the

163 Commission to fill a vacaney occurring prior tothe expiration of a term shall serve for the

164 remainder ofthe term or untila successor has been appointed.

165 “(e) Commission members shall be entitled to stipend pursuant to D.C. Official

166 Code § 1-611.08(¢-2N6)

167 “(The Commission shall:

168 “(1) Conduct periodic reviewsof the citizen complaint review process,

169 and make recommendations, where appropriate,o the Mayor, the Council, the Chief of the

170 Meuopolitan Police Department, and the Directorof the Distict ofColumbia Housing

171 Authority;

m "(2) Review, solicit community feedback, and provide comments on non-

173 administrative Metropolitan Police Department policies, procedures, and updates to training,

174 prior to those policies, procedures, andtrainings being finalized and binding upon employees of

175 the MPD. The Commission shall have 45 days from the date the Chief of Police submits the

176 policy, procedure, or updated training curriculum to provide comments;



7 “@) Provide comments and input onthe job description and qualifications

178 of aChiefof Police ofthe Metropolitan Police Department;
179 (4) Share information with the Deputy Auditor for Public Safetyas is

180 doomed necessary or requited by law or formal agreements;

181 “(8)Collaborate with the Deputy Auditor for Public Safety and the
182 Metiopoitan Police Department in improving system transparency, including improving public

183 disclosure procedures or mechanisms ofthe Metropolitan Police Department, and providing for

184 timely information about the status of investigationsand their outcomes.

185 “(g) The Executive Director, acting on behalf ofthe Commission, shall have
186 unfettered, imely and complete accesio information and supportingdocumentation from the

187 MPD, HAPD, and any District-livensed security company to which the subject special officer,

188 specifically related tothe Commission's duties
189 “(h) Within 60 days ofthe end ofeach fiscal year, the Commission shall ransmit

190 10 theenttesnamed in subsection (£(1) ofthis section an annual reportof the operations of the

191 Commission and the Office of PoliceAccountability,
192 “(i The Commission is authorized to apply for and receive grants to fund its

193 program activities in accordance with laws and regulations relating to grant management."

194 (@) The ttleofSection6 (D.C. OficialCode § S-1105) isamendedbystikingthe
195 phrase “Complaints” and replacing it with the phrase“*Accountabilty.”.

196 (6) Section6(DC, Official Code § 5-1105) is amended as follows:

197 (1) Subsection (a) is amended by striking the phrase “Complaints” and replacing
198 itwith the phrase“Accountability.”
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216
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(2) Subsection (b) is amended striking the phrase “Board” and replacing it with

phrase “Commission” wherever it is found.

(8 Section7(c)(D.C. Official Code § 5~1106(e))is amendedby strikingthe phrase

“Boar” and inserting phrase “Commission” wherever itis found.

(g) Section 7(d) (D.C. Official Code § $-1106(d))is amendedbystriking the phrase

“Board” and inserting phrase “Commission” wherever itis found.

(h) Section 8 (D.C. Official Code § $1107) is amend to read as follows:

“(@)(1) The MPD and the Office shall have the authorityto receive or audit a

citizen complaint against a member or members ofthe MPD for alleged abuse or misconduct

“(2) If MPD receivesa citizen complaint under subsection(a)of this

section, the MPD shall transmit the citizen complaint to the Office within 3 business days after

receipt

“(b) The Office shall havethe authority to receiveor audit acitizen complaint

against a member or membersofthe District of Columbia Housing Authority Police Department

(HAPD) or special policelicensedby the District.

“(@\(1) The Office shall have the sole authority to dismiss, conciliate, mediate,

adjudicate, or refer for further action to the MPD or the HAPD a citizen complaint received

under subsection(a)or (b) ofthis section

(2) Ifduring the investigation ofa civilian complaint, the Office finds

evidence ofabuse or misconduct not in included in theoriginal complaint, the Office may

include these allegations inthe original complaint

“(e) Inaddition to investigating authority granted under subsections (a) and (b) of

this section, the Office shall have the authority to:
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“(1 Conduct administative investigations and make findings onal
serious use of force incidents es defind in MPD General order 901-07 or any subsequent
orders by MPD, HAPD offices or special police isansed by the Distot and

2) Conduct administative investigations and make findings on all MPD
or HAPD in-custody deaths

(Anyindividual having personal knowledge of alleged police misconduct may
filea complaint with the Officeonbehalf ofa vit,

“(@ Tobe timely, a complain must be received by the Office within 90 days fom
thedateofthe incident that isthe subjostofthe complaint, The Executive Director may extend
the deine forgood caus.

“(@ Each complaint shall be reduced io writing. Complaints may be submited
anonymously

“(@) The Exccuive Dinector shall sreen cach complaint and may request
audition information fom the complainant, Within 7 working days ofthe receipt ofthe
complain, oF within 7 working days ofthe rceipt ofaddtional information request from the
complainant, the Executive Director shall ake one ofthe following actions:

“(1) Dismiss the complaint, wih the concurence of thee Commission

2) Refer the complaint to the United States Atlomey for the Disuict of
Columbia for possible criminal prosecution;

4G) Attempt to conciliate the complaint
“(4 Refer the complaint to mediation;
(5) Refer the complaint for investigation;or
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“(6 Refer the subjectpolice office or officestocomplete appropriate
policy uaining by the MPD othe HAPD.

“(b) The Execuive Dinector shall notify in writing the companant, the subjoot
police officer or offices, and the Deputy Auditor for Public Safty ofthe action taken under
subsection (g) ofthis seetion. I'he complain is dismissed, th notice shall be accompaniedby &
brit statementofthe reasons for the dismissal, and the Executive Director shallnotify the
complainant thatthe complaint may be brought to the atlenton ofthe Police Chief who may
dlioct hat the complaint be investigated, and that appropiateactionbe taken,

“(@ MPD and HAPD shall nlify the Executive Ditector when a subjet police
officer or officers completes policy traning pursuant to subsection (g\(6)ofthis section,

“G) The Executive Director,setngon behalfofthe Commission, shal have
unfettered, timely and complete access to documentation ftom the MPD, HAPD, and any
Distic-licensod security company to which the subject special office belongs fr any ofthe
duties ofthis scton.

(This subchapter shal ako apply to any federal law enforcement agency that,
pursuant to Chaper 3 ofthis tile, has a cooperative agreement withthe MPD that requires
coverage by the Office; provided, that theChiefofthe respective law enforcement departnent or
agency shall perform the duties ofthe MPDChiefof Police forthe members oftheir respective
departments

“() By February 1 ofeach year, the Office shal provide a repor tothe Council
onthe effectiveness ofthe Metropolitan Police Department's Body-Wom Camera Program,
including an analysis of use of foree incidents,
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(0m) Beginning December 31, 2023 and every December 31 thereafter, the Orfice

shall provide a report to the Mayor and Council regarding civilian complaints accepted pursuant

to subsections (a) and (b)of this section. The report shall include:

“(1) The number, ype and disposition of citizen and intermally-generated

complaints received, investigated, sustained, or otherwise resolved, and the race, national origin,

‘gender, and age ofthe complainant and the subject officers;

“(2) The proposed discipline, appeals, and the actual discipline imposed

‘onan officer as a result of any sustained complaint;

"(3) All use of force incidents, serious use of foree incidents retaliation or

serious use of force as defined in MPD General order 901-07 or any subsequent orders, and,

serious physical injury incidents; and

(4) The number of eases theOffice closed inthe prior year by disposition

types

“(5) The number of daysi takestoclosea complaint, from the date of

receipt ofthe complaint, by disposition type;

"(6) Reasons why cases are closed as dismissed on the merits, by

disposition type and merit categorization.”

(@ Section 10(d) (D.C. Official Code § 5~1109(¢)) is amended to read as follows:

“(d\(1) Affera case is refered to the United States Attomey but adecision to

prosecute is pending, the Executive Directorshall endeavor tocompleteall possible investigative

processes within his or her authority

"(2) The Executive Director may complete an administrative investigation,

including conducting interviews ofsubject officers, in eases where the public interest weighs



290 against delaying the completion of the administrative investigation until after the United States

291 Attorney decides whether to prosecute, The Executive Director shall only be able to complete an

292 administrative investigation under this subsection afler receiving authorization from the

293 Commission through@ majoritya vote and consultation with the prosecutor.”

204 () Sestion12 (D.C. Official Code § 5-1111) is amendedasfollows:
295 (1) Subsection (i) is amended to read as follows:

296 “(Xt Ifthe complaint examiner determines thatone or moreallegations

297 inthe complaintis sustained, the Executive Director shall ansmit the entire complaint file,

298 including the merits determination ofthe complaint examiner, to the Police Chief for appropriate
299 action”

300 “(2) Within 45 days of rceipt ofthe complaint fil, the Police

301 Chiefshall provide written comment to the Executive Director confirming oF rejecting the
302 Office's recommended disciplinary action for the sustained allegations Ifthe Police Chief

303 rejects a recommended disciplinary action, the comment shall explain the justification forthe

304 rejection
305 (@) A nowsubsection (is adedto read a follows:

306 “{) Ifthe complaint examiner determines that no allegation inthe

307 complaint is sustained, the Executive Director shall dismiss the complaint and notify the parties
308 and the Police Chief in writing ofsuch dismissal with a copy ofthe merits determination.”

309 (& Section 13 (D.C. Official Code § 5-1112)amendedbyaddinga new subsection (1)

310 toreadas follows
ail “(€1) Inadltion o providing notice under subsection (9, the Police Chit shall

312 provide writen comment to the Executive Director and the Deputy Auditor for Public Safety



313 confirming or rejecting the Office's recommended disciplinary action forthe sustained

314 allegations, Ifthe Police Chief rejects @ recommended disciplinary action, the comment shall
315 explain the justification for he rejection.”

316 () Section 16 (D.C. Official Code § 5-1115)is amendedas follows:

317 (1) Subsection (a) is amendedby striking the phrase "Board" and inserting the
318 phrase “Commission” in its place.

319 {@) Subsection (b) is amendedby striking the phrase "Board and inserting the

320 phrase “Commission” in its place.

321 See. 4. Section 1108(c-2) ofthe District of Columbia Goverment Comprehensive Merit
322 Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-

323 611.08(¢2))is amendedby addedanew paragraph (6)0 read a follows:

304 (6) Bach Commissioner ofthe Police Accountability Commission shall be entitled to a
325. stipend of$5,000 per year for their service on the Commission; the Chaigperson shall be entitled

326 10 $7,000 per year. Bach member also shall be entitled to reimbursementof actual travel and

327 other expenses reasonably related to attendance at commission meetings the performance of
328 official duties.”."

329 See. 5, Section 204 of The Freedom of Information Act of 1976, effective March 29,

3301977 (D.C. Law 1-96; D.C. Official Code § 2-534) is amended as follows:
331 (1) Subsection (a3) is amended by stiking the phrase “OfficeofPolice

332 Complaints" and inserting the phrase “Office of Police Accountability” in its place

333 {@) Subsection(a)(3XA ii is amended by striking the phrase “Office of Police
334 Complaints" and inserting the phrase “Office of Police Accountability” in its place,
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(3) Subsection (a)(12) is amendedbystriking ";* and inserting “or for records

described in subsection (4-1)ofthis section:"

(4) A new subsection (d-1) is added to read as follows:

“(-1)(1) The provisions of this section shall not apply to disciplinary

records of officers with the Metropolitan Police Department or the Districtof Columbia Housing

Authority Police Department (HAPD),

“(2) For purposes ofthis subsection, the term “disciplinary

records” means any record createdinthe furtheranceofa disciplinary proceeding against an

MPD or HAPD officer, including

“(A) The complaints, allegations, and charges against an

officer;

“(B) The name of the officer complained ofor charged;

“(C) The transcript of any disciplinary trial or hearing,

including any exhibits introduced at such tial or hearings

“(D) The dispositionofany disciplinary proceeding; and

“(E)the final written opinion or memorandum supporting

the disposition and discipline imposed including the agency's complete factual findings and its

analysisofthe conduct and appropriatedisciplineofthe officer

“(3) When providing records pursuant to subsection (d-1 (1), the

responding agency may redact

“(A) Technical infractions, “Technical infraction” meansa

minor rule violation, solely related to the enforcement ofadministrative departmental rules that
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364
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374

375
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378.

379

(@)do not iavolve interactions with members ofthe public, and (b) are not otherwise connected
to such persons investigative enforcement, ining, supervision, of reporting responsibil,

GB) lems involving the medica history ofthe officer or
complainant, not including any records obtained during the course ofan investigation such
officer's misconduct hat are relevant tothe disposition ofthe investigation;

(©) The home adresses, personal telephone numbers,
pewonal cellphone numbers, or personal emuil adressofany officer or complainant;

“D) Any socal seouity numbers or
Disclosure ofthe use of any employee assistance

program, mental health service, or substance abuse treatment service by an officer or
complainant unless such use i mandated by a disciplinary proceeding that may be ohenise
dlislosed pursuant o this subsection.”

Sec, 6, Chiefof Police and MPD Policies and Procedures.
(A) TheChief of Police shall submit non-administrative policies and procedures, and

changes in sining curiculum, tothe Plice Accountability Commission (“Commission”) for
comment, The Commission shall have 45 day to review and provide comments othe Chet
before sid policies, procedures, and tsinings are finalized and binding upon employees ofthe
MPD. TheChiefshall consider the comments ofthe Commission pir to issuing final policies
and procedures.

(2) theChief ejects proposed changes to he policy, procedure or taining
suggested by the Commission, he or she shall provide a writen comment tothe Commision
Within30days of receiving the Commission's comments, The commen!shall contain a
{justification forthe rejection



380 (b) Where the Chief determines it necessary to isuebindingplies and procedures
381 before submiting them to the Commision,he or she shall submit the intvim policiesor
382 procedurestothe Commission pursuant 0 (a).
383 Sec, 7. Officer Disciplinary Records Database

sa By December 23,2023, the Metropolitan Police Departnent shall publishadatabase that
385 contains the following information:

386 (a) Rank and shield historyof each sworn officer;

387 (b) Department commendations, recognition or awards of each swom officer;

388. (©) Trainings, including in-service, promotional, and other modules, that each swom,

389 officer have eovived; and

390 (@) Disciplinary history and records ofeach swom officer, consistent with D.C. Official

391 Code §2-534(4-1)1)-(441)3)
302 See. 8 Fiscalimpact statement

393 The Council adopts the fiscal impact statement inthe committe report asthe fiscal

394 impact statement required by section 4a ofthe General Legislative Procedures Act of 1975,
395 approved October16, 2006 (120 Stat, 2038; D.C. Official Cade § 1-301.472)

396 Sec. 9, Effective date

397 This actshall take effect following approval by the Mayor (orin the event ofvetobythe
398 Mayor,actionbythe Council to override the veto)a30-dayperiodofcongressional review as

399 providedin section 602(\ 1)ofthe District of Columbia Home Rule Act, approved December

400 24, 1973,(87 Stat. 813; D.C. Official Code § 1-206,02(6\(1)), and publication inthe District of
401 Columbia Register



 

PO Box 1606, Washington, DC 20013-1606 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

METROPOLITAN POLICE DEPARTMENT  

May 14, 2021 
 
Kathleen Patterson 
District of Columbia Auditor 
Office of the District of Columbia Auditor 
717 14th Street, NW, Suite 900 
Washington, DC 20005  
 
Dear Ms. Patterson, 
 
Thank you for providing the Metropolitan Police Department (MPD) with an opportunity to 
review the draft Office of the District of Columbia Auditor (ODCA) report, “MPD and the Use 
of Deadly Force: The Deon Kay Case.” We recognize that as our country tackles the important 
issue of police reform nationwide, we must ensure that our policies and training continue to serve 
as models for de-escalating situations whenever possible and promoting the sanctity of human 
life.  
 
The loss of Mr. Kay’s life is tragic, for his family, friends, and community, and indeed, our city. 
Nevertheless, the report confirmed our findings that the officer’s use of deadly force in this case 
was justified. As a progressive police department committed to fair and constitutional policing, 
we remain open to examining and improving our policies and training to ensure that deadly force 
is used only as a last resort. Accordingly, with one limited exception, we agree with the 
recommendations outlined in your report, and have started working on implementation. Our 
specific responses to your recommendations, along with projected implementation dates, appear 
below.  
 

ODCA Recommendation Summary  MPD Response 
1. Revise the MPD use of force investigations 

policy to ensure that IAD investigations are 
sufficiently comprehensive to allow the UFRB to 
meet its mandate. 

AGREE 
MPD agrees with this recommendation. MPD is 
currently revising our use of force orders consistent 
with your previous report and will include this 
recommendation in our revision.  
 
Target Implementation: September 2021 
  

2. IAB should mandate that, in every case 
involving the use of deadly force, interviews of 
relevant witnesses be conducted at least twice 
and walkthroughs with involved officers should 
be recorded.  

 

AGREE IN PART 
MPD agrees in part with this recommendation. 
MPD agrees that involved officers should be 
interviewed at least twice in every case involving 
deadly force and that walkthroughs should be 
recorded. However, we believe the 
recommendation’s wording of interviewing 
“relevant witnesses” may be interpreted too 
broadly to mean that every witness will be 
interviewed twice, including non-involved officers 
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ODCA Recommendation Summary  MPD Response 
and witnesses. While we do not believe 
interviewing witnesses twice is always necessary, 
we will ensure our investigators conduct complete 
and through interviews in all cases. As you know, 
MPD cooperated with the auditor’s suggestion that 
the audit team supply areas of questioning for the 
interviews in the Kay investigation, and we will 
use what we have learned to strengthen our 
investigative questioning techniques going 
forward.  
 
The requirements that involved officers be 
interviewed at least twice in deadly force cases and 
that walkthroughs be recorded will be 
memorialized in our updated use of force order 
when it is published.  
 
Target Implementation: September 2021 
  

3. MPD should create a policy that defines the 
purpose and function of Crime Suppression 
Teams.  

 

AGREE  
MPD agrees with this recommendation. MPD will 
issue a policy governing the operations of the 
district crime suppression teams.  
 
Target Implementation Date: September 2021 
 

4. CST officials should receive specialized training 
in management and leadership principles, as 
well as risk assessment, planning, and 
leadership. CST members should be trained, 
and retrained at regular intervals, on matters 
relevant to their assignments and should 
“embrace the principles of working with the 
community, reducing bias, and improving 
cultural competency.”  
 

AGREE  
MPD agrees with this recommendation. MPD’s 
Metropolitan Police Academy is developing 
training for both CST officials and officers that 
addresses the recommended topics.  
 
Target Implementation Date: October 2021 

5. MPD should create a policy on the use of social 
media in conducting criminal investigations.  

 

AGREE  
MPD agrees with this recommendation. MPD is 
drafting a policy governing the use of social media 
for investigative purposes. 
 
Target Implementation Date: September 2021 
 

6. MPD should develop a policy on foot pursuits.  
 

AGREE  
MPD agrees with this recommendation. MPD has 
reached out to other jurisdictions as well as the 
International Association of Chiefs of Police to 
review best practices. We have also engaged with 
our union to begin discussing development of a 
policy that will provide guidance to our officers 
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ODCA Recommendation Summary  MPD Response 
that appropriately balances the need for foot 
pursuits in some circumstances with the potential 
risk factors pursuits may present to officer safety 
and members of the public.    
 
Target Implementation Date: September 2021 
 

7. The Use of Force Review Board (UFRB) 
findings should improve how Board feedback is 
memorialized by including more detailed 
findings of fact, more detailed “soft feedback” 
on how the officers could have improved 
tactically, and more specific recommendations 
related to MPD training and policy.  

AGREE  
MPD agrees with this recommendation. The UFRB 
will revise the format of their findings to better 
capture recommendations and feedback provided 
by the Board.  
 
Target Implementation Date: October 2021 
 

 
In closing, we would like to thank your office and The Bromwich Group for your continued 
work on this important issue. MPD is committed to ensuring our use of force policies, training, 
and practices remain a model for the nation, and we believe the implementation of these 
recommendations will further strengthen our agency and serve the District of Columbia. Please 
do not hesitate to contact us if you have any further questions.  
 
Sincerely,  
 
 
 
 
Robert J. Contee III 
Chief of Police 
 
 



 

 

 

 

 

Additional Written Testimony of 

 

The Hon. Kathleen Patterson, D.C. Auditor 

Office of the District of Columbia Auditor 

 

prepared for the 

 

 

Council of the District of Columbia  

Committee on the Judiciary and Public Safety  

 

Hearing on 

B24-0356 the “Strengthening Oversight and Accountability of Police Amendment 
Act of 2021 and other legislation 

 

October 21, 2021 

 

Virtual Hearing via Zoom 

  



1 
 

Chairperson Allen, Chairman Mendelson, Councilmembers and Council staff: I write to provide 
additional comments on the Committee on the Judiciary and Public Safety hearing on police 
accountability and next steps in marking up Bill 24-356, the Strengthening Oversight and Accountability 
of Police Amendment Act of 2021.  

Prior Questions 

To move forward with significant changes in the current structure of accountability for the Metropolitan 
Police Department (MPD), the Council will likely need to ask and answer these questions: 

x Who sets policy for the Metropolitan Police Department? 
x Who selects leadership for the Metropolitan Police Department? 
x Who investigates violations of policy or violation of law by members of the MPD? 
x Who determines the outcomes of any investigations of sworn members for violation of law or 

policy? 

Setting policy 

Today policy is set by the Executive and specifically by the Chief of Police with the concurrence of his 
chain of command, and is set, as well, by the Council of the District of Columbia through amendments to 
the D.C. Code. Accountability agencies—including the Office of the D.C. Auditor (ODCA), the Office of 
Police Complaints (OCP), and the Office of the Inspector General (OIG)—make recommendations for 
change in policy and practice but the recommendations do not carry the force of regulation or law. Bill 
24-356 as introduced would give the OCP a degree of authority to approve policies proposed by the 
MPD.  

Selecting leadership 

Today it is clearly within the authority of the Mayor to name the Chief of Police with the advice and 
consent of the D.C. Council. Bill 23-356 as introduced would give the OCP a role in recommending 
qualifications and specific candidates for Chief of Police but stops short of giving the OPC (or the 
Commission) the authority to name the Chief of Police as is the case in some cities with police 
commissions.  

Investigations 

Today the MPD conducts investigations of officers through the Internal Affairs and Use of Force Review 
Board structures. The OCP also conducts investigations and Bill 24-356 contains language authorizing the 
OPC to investigate all serious uses of force and to conduct investigations independent of citizen 
complaints, but it does not compel the OPC to conduct investigations in addition to those it conducts 
today. ODCA and the OIG have authority to conduct investigations of policy and of individual police 
actions based on broad independence and authority outlined in D.C. Code. It appears to be the intent of 
Bill 24-356 that there be multiple investigations of each serious use of force incident but there is no 
change to how the outcome is determined.  
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Outcome/Discipline 

Today the outcome of disciplinary proceedings rests with several entities but primarily with the Chief of 
Police. The Public Employee Relations Board (PERB) and the Office of Employee Appeals (OEA) also have 
a limited role in regard to cases that proceed under the auspice of collective bargaining agreements 
(PERB) or outside collective bargaining (OEA) and cases that go through these administrative law 
procedures have access to D.C. Superior Court. Finally, the Office of the U.S. Attorney investigates the 
potential for criminal charges in cases of serious use of force. Proposed legislation would not change 
these various decision-making authorities.  

Policing police 

In determining whether to change statutory authority for these important roles and responsibilities the 
Council may wish to pose another prior question: does the Council concur with the assumption cited by 
the Police Reform Commission, “that the police cannot police themselves?” (p. 166, of Decentering 
Police to Improve Public Safety: A Report of the DC Police Reform Commission). 

Former Police Chief Charles Ramsey and former Mayor Anthony Williams clearly did not hold this view in 
1999 when they invited the Department of Justice (DOJ) to work with the District on the police 
department’s policy and practice on use of force. What followed that invitation was a DOJ review and 
then roughly eight years of work with a monitor selected by the District and DOJ to develop and 
implement a comprehensive program to investigate uses of force within the Department. After the 
expenditure of significant time and resources the MPD had what was arguably a national best-in-class 
policy and practice on use of force. Then time passed and leadership changed; the instances of serious 
use of force declined, and what had been a separate unit of investigators with specialized training was 
folded into Internal Affairs. When ODCA contracted for a review of use of force in MPD and issued the 
2016 report, The Durability of Police Reform: The Metropolitan Police Department and Use of Force 
2008-2015, we concluded that while many of the reforms had held, there were certain red flags 
identified. We issued 38 recommendations designed to restore MPD to its “best in class” status.  

The fact here, today, is that the most significant among those recommendations made to the MPD were 
not adopted. The specialized unit was not restored; recommendations to speed up the administrative 
reviews of uses of force were not adopted. And when ODCA returned to the subject matter in reviewing 
officer-involved fatalities that occurred between 2018 and 2020, we found significant deterioration in 
the department’s investigations of use of force. Should one conclude, then, that “police cannot police 
themselves?” The reforms apparently worked for a number of years. And then they did not.  

Following publication of the 2016 ODCA report, our contractor, Michael R. Bromwich–who had served as 
the police monitor from 2001 to 2008–and I authored an op-ed in the Washington Post. We concluded 
that “it is possible to reform police departments and sustain those reforms” but in order to do so, 
“leadership is critical from the police chief and her command staff, as well as from civilian political 
leaders, to implement and sustain those reforms.” This poses the question: whom would you hold 
responsible for the fact that the reforms were not sustained? And will legislative action you take today 
serve to strengthen the District’s ability to sustain reform?  

  

https://dccouncil.us/police-reform-commission-full-report/
https://dccouncil.us/police-reform-commission-full-report/
https://dcauditor.org/report/the-durability-of-police-reform-the-metropolitan-police-department-and-use-of-force-2008-2015/
https://dcauditor.org/report/the-durability-of-police-reform-the-metropolitan-police-department-and-use-of-force-2008-2015/
https://www.washingtonpost.com/opinions/dc-is-proof-that-police-reforms-can-work/2016/01/29/baa9fd62-c5bb-11e5-a4aa-f25866ba0dc6_story.html
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Legislative issues 

One important issue the Committee discussed with witnesses during the hearing was the need to move 
forward with administrative reviews while the U.S. Attorney considers use of force and other potential 
criminal cases. I share with this written testimony an excerpt from the 2016 report, which included a 
four-page discussion of the issue. The expert team fielded by The Bromwich Group believed that MPD 
should move forward with much of the administrative review so that a final assessment could be made 
faster than is the case today. That is, the only part of the administrative investigation that should be 
deferred is the interview of the involved officer unless that interview is voluntary. Chief Contee made a 
point on this subject during the hearing but it is a very limited point: if the interview is compelled, it can 
taint the criminal case. But there is no risk associated with collecting all other relevant evidence 
promptly so that if and when the prosecutor declines prosecution, the administrative investigation can 
be wrapped up quickly. The issue was explicitly addressed in the Memorandum of Agreement (MOA) 
that MPD signed with the Department of Justice in 2001: 

"70. MPD shall consult with the USAO regarding the investigation of an incident involving 
allegations of criminal misconduct in the categories of matters described in paragraphs 72 and 
73. If the USAO indicates a desire to proceed criminally based on the on-going consultations 
with MPD, or MPD requests criminal prosecutions in these incidents, any compelled interview of 
the subject officers shall be delayed, as described in paragraph 71. However, in order to ensure 
the collection of all relevant information, all other aspects of the investigation shall proceed." 

Mr. Bromwich noted in recent correspondence with me, that “the issue of unnecessarily delaying 
administrative use of force and misconduct investigations exists in almost every major PD (police 
department), has been noted in most DOJ pattern-or-practice investigations and is frequently addressed 
in consent decrees.” He shared language from the current Baltimore consent decree: 

"If at any time during the intake or investigation of the misconduct complaint the investigator 
finds evidence indicating apparent criminal conduct by any BPD personnel, the investigator shall 
promptly notify [internal affairs management].  [Internal Affairs management] shall consult with 
the relevant prosecuting agency or federal law enforcement agency regarding the initiation of a 
criminal investigation. Where an allegation is investigated criminally, [internal affairs] shall ... 
continue with the administrative investigation(s) of the allegation, absent specific 
circumstances that would jeopardize the criminal investigation. In such circumstances, the 
decision to postpone the administrative investigation, along with the rationale for doing so, 
will be documented in writing and reviewed by the Commissioner or his/her 
designee...."    Baltimore Consent Decree, https://www.justice.gov/opa/file/925056/download, 
at p. 131. 

In its response to ODCA a year after we issued the 2016 report, MPD continued to indicate that they 
would not follow the recommendation–despite the fact that it was part of the MOA to which they 
agreed earlier–on proceeding with the administrative review. I also include as an attachment the 2017 
update on the ODCA/Bromwich recommendations provided by MPD from which I quoted during the 
question-and-answer portion of the hearing.   

Mr. Chairperson and other Councilmembers, when you have an opportunity to review the status update 
that Chief Contee committed to provide responding to recommendations ODCA made in the March and 

https://www.justice.gov/opa/file/925056/download
https://dcauditor.org/report/status-of-mpd-use-of-force-recommendations/
https://dcauditor.org/report/status-of-mpd-use-of-force-recommendations/
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May 2021 reports on officer-involved fatalities, I urge you to also review the status of the 38 
recommendations we made to the MPD in 2016. I believe there are issues like the issue of the 
administrative review that you may wish to consider as potential statutory provisions or committee 
report language when moving forward with the police accountability legislation.  

Finally, I also include below a list of “features of an effective police oversight body” published by the 
National Association for Civilian Oversight of Law Enforcement for your consideration.  

Thank you for considering these additional views.  

***** 

National Association for Civilian Oversight of Law 
Enforcement 
 

What are the features of an effective police 
oversight body? 
A: 
There is no right answer as to what an effective police oversight body “must” look 
like.  As many of the FAQ’s point out, flexibility is key.  You can still get to the right 
outcome through different mechanisms.  However, here are some features, some 
tangible, some not, which are key to effective police oversight: 

1. Independence. The oversight body must be separate from all groups in order to 
garner trust by being unbiased.  

2. Adequate funding.  Oversight bodies must have enough funding and spending 
authority to fulfill the duties set forth in the enabling legislation.  This includes 
enough money for adequate staff and money to train that staff.  

3. Access to all critical pieces.  This includes access to all necessary information 
and evidence in an investigation, but it also means access to decision makers in 
both the law enforcement agency and elected officials. 

4. Rapport. The talent, fairness, dedication, and flexibility of the key participants- in 
particular the oversight director, chief elected official, police chief or sheriff, and 
union president.   The rapport between the chief players can be far more 
important to the success of the oversight system than the systems structure. [1] 

5. Ample authority.  Whatever the oversight model chosen, it must have enough 
authority to be able to accomplish those goals. 

6. Ability to review police policies, training and other systematic issues.  Many see 
this as one of the most important roles an effective oversight agency can 
have.  This ability shifts the focus on being reactive to past events to proactive 
with the possibility to resolve issues before they begin. 

https://www.nacole.org/police_oversight#_ftn1
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7. Community/Stakeholder Support and Outreach.  Maintaining community interest 
is important for sustaining an agency through difficult times when cities or 
government jurisdictions may need to cut services for budget reasons. [2] 

8. Transparency.  Systematic reporting provides transparency and accountability to 
the community, and typically includes complaint analysis and other observations 
about the law enforcement organization and its practices. Reporting also 
increases public confidence in the oversight agency, as much of the work related 
to complaint investigations may be confidential and protected from public 
disclosure.[3] 

 

[1] [1] Peter Finn. Citizen Review of Police: Approaches and Implementation, p. xi (Nat’l 
Institute of Justice 2001). 
[2] http://nacole.org/wp-content/uploads/Oversight-in-the-United-States-Attard-and-
Olson-2013.pdf 
[3]http://nacole.org/wp-content/uploads/Oversight-in-the-United-States-Attard-and-
Olson-2013.pdf 
 

https://www.nacole.org/police_oversight#_ftn2
https://www.nacole.org/police_oversight#_ftn3
https://www.nacole.org/police_oversight#_ftnref1
https://www.nacole.org/police_oversight#_ftnref2
https://www.nacole.org/police_oversight#_ftnref3


Attachment A from testimony from The Hon. Kathleen Patterson, D.C. Auditor, prepared for 
the Council of the District of Columbia Committee on the Judiciary and Public Safety Hearing 
on B24-0356 the “Strengthening Oversight and Accountability of Police Amendment Act of 
2021” and other legislation. 

Excerpt from The Durability of Police Reform: The Metropolitan Police Department and Use 
of Force, January 2016, Pages 62-65 

b. Completion of MPD Administrative Investigations

MPD’s administrative investigation of serious uses of force cases begins with a preliminary 
investigation, usually completed within 24 to 72 hours. This preliminary investigation generally 
includes interviews of police officer witnesses, interviews of civilian witnesses, witness 
canvasses, collection of physical evidence from the scene, photographs of the scene and of the 
involved officers and civilians, collection of relevant video footage,120 and the collection of 
relevant MPD dispatch tapes, among many other sources of evidence. The fruits of the 
preliminary investigation are provided to the USAO, which then works with IAD investigators to 
develop additional relevant evidence, including forensic evidence, necessary to make a decision 
to prosecute or decline prosecution of officers involved in the use of force. 

By the terms of DC’s Fire and Police Disciplinary Action Procedure Act of 2004, any disciplinary 
action against a MPD officer must be commenced within days of the underlying incident 
relating to the proposed disciplinary action.121 However, any period during which the officer’s 
conduct is the subject of a criminal investigation is tolled—i.e., not included in the calculation of 
time within which the disciplinary action must be commenced. In effect, referrals to the U.S. 
Attorney’s Office provide additional time for IAD to conduct the investigations that may form 
the basis for discipline. There is no prohibition, in law or in fact, that prevents IAD investigators 
from proceeding with the administrative investigation while the matter is under review by the 
USAO, and in fact the criminal and administrative investigations rely largely on the same body 
of evidence, with some exceptions. In these circumstances, the main investigative step that 
cannot be taken until and unless the USAO issues its declination is an interview of the subject 
officer(s) whose conduct is under investigation. 

However, The Review Team’s examination of various MPD use of force cases reflects that, in 
many instances, the development of the MPD administrative investigation and the investigative 
file come to virtually a complete halt while the case is being considered by the USAO. This 
approach means that instead of a small number of additional steps necessary for completing 
the administrative investigation—in some cases, the only step that cannot be taken before the 
declination is interviewing the subject officer(s)—IAD investigators delay the development of 



the administrative case until after MPD has received the USAO’s declination. Because, as we 
have just described, MPD serious use of force cases, especially fatal shooting cases, are 
frequently pending in the USAO for extended periods of time, the administrative investigation 
is frequently resumed long after the preliminary investigation was completed.122 In monitoring 
the UFRB’s consideration of numerous cases presented between June and late September, we 
observed many occasions in which the final phases of the administrative investigations, 
because of the passage of time, were conducted by someone other than the original 
investigator—the original investigator had transferred out of IAD, had retired, or was otherwise 
unavailable to complete the investigation. Indeed, one of the first UFRB cases we observed had 
become the responsibility of the third IAD investigator assigned to the case. Not surprisingly, 
the investigator was not as familiar with the facts as he would have been had he handled the 
case from the beginning, and he could not answer basic questions asked by members of the 
UFRB. 

The failure to promptly conduct as many aspects of the administrative investigation as possible 
has a number of adverse consequences. First, incomplete preliminary investigations require 
substantial additional investigative work after the case has been sent back to MPD, and in many 
cases, because of the passage of time, by a different investigator. Second, investigators find 
themselves in many cases scrambling to gather evidence that may be less available because of 
the delay caused by the USAO’s extended consideration of the case; this may be true for both 
witness testimony and categories of physical evidence. Third, inadequate and incomplete 
preliminary investigations may limit the ability of the UFRB to commence disciplinary action 
because of the 90-day clock, which restarts once the USAO’s declination sends the case back to 
MPD. 

Our observation of the UFRB’s meetings and discussions confirmed these difficulties caused by 
IAD’s setting the administrative case aside while the USAO investigates and considers it. The 
Use of Force Review Board General Order states that, “Absent special circumstances, the 
[UFRB] shall meet twice monthly to review use of force incidents.”123 In fact, the UFRB meetings 
that took place from April through September 2015 were scheduled erratically to meet fast 
approaching 90-day deadlines rather than on a recurring, predictable basis.124 In many cases, 
the UFRB met to consider a case within a very few days before the 90-day deadline: of the 23 
cases heard by the UFRB over a six month period, 12 were considered with seven days or less 
left in the 90-day period. In a number of cases, this timing problem forced the UFRB to confront 
the difficult choice of deciding whether to direct IAD to conduct further investigation, with the 
knowledge that doing so would bar the imposition of any discipline on the officer, or deciding 
the case based on an incomplete or inadequate record. We were unable to determine with 
certainty why the vast majority of IAD cases to come before the UFRB were completed so late 
on the 90-day calendar, and no one within MPD provided any justification for failing to advance 
the administrative investigations and compile the investigative file while the cases are pending 
at the USAO. The Review Team has concluded that these unnecessary delays in completing the 
administrative investigation interfere with the ability of the UFRB to do its important job. 



The Review Team recommends that the IAD administrative investigation move forward 
expeditiously while a case involving a serious use of force is being considered by the USAO. 
The objective should be to minimize any additional investigation once the case has been 
returned to MPD, and to complete the IAD administrative investigation and investigative 
report within 30 days of the time the letter of declination is received. IAD investigator 
performance evaluation should explicitly consider the timeliness of the investigations he or 
she conducts. (Recommendation No. 17). 

119 The two USAO prosecutors advised us in general terms that the USAO review process has recently been 
modified to reduce these delays, but we are unaware of the details of those changes and have no means to judge 
their likely efficacy in reducing delays. We note, however, that within two months of our interviews of the two 
prosecutors, and within a span of four days, three of the officer-involved fatal shooting cases were returned to 
MPD with letters of declination. 
120 This includes video from DC government video cameras, private cameras deployed by retail establishments 
and/or commercial buildings, and private cameras for residences identified during the canvass. 
121 DC Code § 5-1031; GO-PER-201.22. 
122 In its comments on the draft report, MPD stated that is disagreed with this characterization but agreed that IAD 
investigators should more promptly assemble the case file and prepare a draft of the final report while the case is 
pending at the USAO. MPD further stated that it is hopeful that Cobalt, its new records management system, will 
allow MPD to more closely and effectively monitor IAD investigations. We agree with MPD that closer monitoring 
and oversight are necessary. 
123 GO-RAR-901.09, at 4. A copy of the Use of Force Review Board General Order is attached as Exhibit G. 
124 The UFRB meetings took place on April 14, May 4, June 5, July 1, August 11, August 18, August 28, September 
21, and September 25. 



CBEA Oftice ofthe District of Columbia Auditor

March 20, 2017

The Hon. Charles Allen, Chairman.
Council Committee on the Judiciary and Public Safety
The John A. Wilson Building
1350 Pennsylvania Avenue NW
Washington D.C. 20004

Dear Councilmember Allen:

I write to share the enclosed update on the statusofthe Metropolitan Police Department's
implementation of recommendations made in the report issued by this office in January 2016, entitled
The Durability of Police Reform: The Metropolitan Police Department and Use of Force 2008-2015.

 

Of the 38 recommendations included in the report -- produced on our behalf by The Bromwich Group --
the MPD is reporting that it has implemented 15 recommendations, has implemented another 13 in
part, and five recommendations are “in progress.” MPD indicates that five of the recommendations will
not be implemented, primarily because the Department disagrees with the recommendation. The
“comments” section includes explanations.

Because this was a contract audit and not produced by the ODCA staff, we are not including the
recommendations in our annual compliance reporting. We share with you and your colleagues so that
the Committee may follow up on the findings and recommendations in the course of youroversight of
the MPD. Please let me knowif you have any questionson the information.

Thank you.

Sincerely yours,

A>

Kathleen Patterson

District of Columbia Auditor

cc: Councilmembers
Officers of the Council

 

Betsy Cavendish, Counsel to the Mayor

717 14th Street, N.W., Suite 900, Washington, D.C. 20005 (202) 727-3600



Implementation ofRecommendations for:

na The Durability of Police Reform: The Metropolitan

Police Department and Use ofForce 2008-2015

Officeofthe DistrictofColumbiaAuditor Issued January 2016

+ Implemented — Agency has implemented recommendation
* In progress ~ Management is implementing but implementation is not yet complete
© Will not be implemented —Agency disagrees with recommendation and will not implement; agency accepts risk
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MPD’s use of force policy should be modified to include more
detailed treatment of neck restraints, and that any use of
neck restraints by MPD officers be treated as a serious use of
force and be investigated by IAD.

Sonny
Implemented

The following provides the status of the Metropolitan Police Department’s implementation of

recommendations made by the Office of the D.C. Auditor. The Metropolitan Police Department

provided the information below on March 15, 2017 and we include their response in full.

TT
The Metropolitan Police Department's (MPD’s) revised
version of GO-RAR-801.07 (Use of Force), published
August 12, 2016, includes a more detailed discussion of
the prohibition against neck restraints and requires that,
the use of neck restraints be classified as a serious use of
force. All serious uses of force are investigated by MPD's
Internal Affairs Division (IAD).
 

MPD should comprehensively review and, if necessary, revise
its use of force policies no less frequently than every two
years.

  
Implemented

 
MPD considers our useofforce policies throughout our
use of force investigations, and the Use of Force Review

Board (UFRB) is mandated to continually consider policy
and recommend updates if needed. To further codify
these practices, we are revising GO-RAR-901.09 our (Use

of Force Review Board) to require the Board to conduct a
formal, documented review of the GO-RAR- 901.07 (Use
of Force) and GO 901.08 (Use of Force Investigations)
every two years.
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MPD’s canine policy should restrict off-leash deployments to
searches for suspects wanted for violent felonies; searches
for burglary suspects in hidden locations inside buildings; or
who are wanted for a misdemeanor and whom the officers

3| reasonably believe to be armed.

In Progress
Comments

 

‘As currently worded, the Auditor's recommendation
would allow off-leash searches for suspects of non-

violent misdemeanors who are suspected of being
armed, but not non-violent felonies who are suspected of
being armed. Accordingly, we are revising our policy to
limit off-leash deployments to searches for (1) suspects
of crimes of violence as defined in D.C. Code 23-1331(4)*
or (2) suspects who are reasonably suspected of being
armed.
 

MPD’s canine policy should require that the numberof verbal,
‘warnings provided prior to canine deployment be increased
from one to three; and that in open field or block searches,
an additional warning be given each time the canine team has

4| relocated the equivalent of a cityblock from where the initial
warnings were given.

  

In Progress MPD is currently working on an updated version of GO-
RAR-306.01 (Canine Teams) that includes the
requirement that three warnings be given, when
tactically sound, to include each time the canine team
has relocated the equivalentof a city block from where
the initial warnings were given. While we believe that
the additional warnings are good practice, we believe it is
critical to clarify that the additional warnings should only
be given when tactically sound to ensure officer safety.

   

  MPD should reinstate use of force reporting for hand controls,
and resisted handcuffing.  Will Not Be

Implemented  MPD disagrees with this recommendation. MPD’s policy
remains that all usesofforce that result in injury or a
complaint of pain to any person are both reported and
investigated, to include the use of hand controls and
resisted handcuffing. However, members routinely

encounter arrestees who do not willingly submit to

 

 

*The term "crime ofviolence” means aggravated assault; act of terrorism; arson; assault on apolice officer (felony); assault with 2 dangerous weapon; assault with intent to kill
commit first degree sexual abuse, commit second degree sexual abuse, or commit child sexual abuse; assault with significant bodily injury, assault with intentto commitany
other offense; bureary; carjacking; armed carjacking; child sexual abuse; cruelty to children inthe frst degree; extortion or blackmail accompanied by threats of violence; gang
recruitment, participation, or retention by the use or threatened use of force, coercion, or intimidation; kidnapping; malicious disfigurement;

 possession ofaweapon of mass destruction; mayhem; murder; robber

 

‘mass destruction; or anattempt, solicitation, or conspiracyto commitanyof the foregoing offenses.

 anslaughter; manufacture or
;Sexual abuse inthe first, second, orthird degrees; use, dissemination, or detonationof a weapon of
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Recommendation clan Comments

handcuffing. In those cases, hand control procedures
such as the useoffirm grips and escort holds assist the
officers in placing handcuffs on arrestees while ensuring
both the safety of the officer and the arrestee. In the vast
majorityof those cases, the result is no injury or
complaint of pain. While there may be limited value in
tracking this information, on a practical level, this must
be weighed against the consequences: requiring officers
to take time off the street, away from their patrol duties,
to complete an administrative report documenting the
justified use of hand controls every time a suspect offers
minor resistance when being handcuffed.
 

MPD should reinstate use of force reporting and
investigations for individual and team takedowns.

Implemented
in Part

MPD’ policy remains that all uses of force that result in
injury oracomplaint of pain to any person are both
reported and investigated, including takedowns.
Additionally, MPD’s revised version of GO-RAR-901.07

(Use of Force), published August 12, 2016, added a
requirement to report solo and team takedowns where
there is no complaint of pain or injury. However, we
continue to disagree that takedowns without injury or
complaint of pain should result in a full investigation
unless there is an injury or complaint of pain.

 

 

  
MPD should make all substantive changes in use for force

reporting and investigations polices througha transparent
process that ensures that the public, all MPD stakeholders,
and MPD officers have access to current MPD policies, rather
than through limited internal communications.  

Implemented

 
MPD’s revised version of GO-OMA-101.00 (Directives

System), published June 3, 2016, eliminated the decades-
long practice of issuing policy updates by internal
teletypes. The updated version of GO-OMA-101.00
(Directives System) authorizes the creation of “executive
orders.” Executive orders allow the Chief of Police to
change policies and procedures in an expeditious
manner,similar to the former teletype process. However,

approved executive orders are available on the internal
“MPD Directives Online” website for our members, as
well as the MPD public website. They are also linked to
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Recommendation cists recy

the policies they amend to make changes clear.

IAD should develop a comprehensive use of force In Progress | MPDis finalizing an updated IAD Operations Manual
investigations procedural manual that incorporates the governing the standard operating procedures for
requirementsofthe MOA, relevant General Orders, and an conducting both use of force and police misconduct

| appropriate set of procedures based on the original FIT investigations. The revised manual consolidates the
Manuals. contents of the previous Force Investigation Team (FIT)

and IAD Manuals, related MPD policies, and incorporates
relevant requirements of the 2001 DepartmentofJustice
Memorandum of Agreement (MOA).

MPD should require that all civilian witnesses and officer Implemented | The 2001 Departmentof Justice MOA required —and
witnesses involved in a useofforce matter b wed inPart | MPD’s policy since 2002 has been —that in investigations
and that the interviews be either audio and/or video involving a serious use of force or serious physical injury,
recorded, except when a civilian witness declines to give interviews of complainants, involved officers, and
consent to taping. material witnesses are tape recorded or videotaped.

However, we disagree that the statements in all use of
9 force investigations need to be recorded. IADreviewsall

Use of force incidents to determine who will conduct the
investigations (i., IAD or chain of command officials.) By
policy, serious use of force investigations (e.g., firearm
discharges, canine bites, usesofforce indicating potential
criminal conduct) are always investigated by IAD, and
those interviews are recorded.

MPD should transcribe all recorded statements in serious use| In Progress _| While MPD believes, and our policy requires, that
of force cases and the transcript should be included in the statements in serious useofforce cases be recorded, we
investigative file for ease of reference and to ensure the do not believe that all recorded statements in serious use
accuracy of investigative reports. of force cases must be transcribed. MPD’s draft |AD

10 Operations Manual, once implemented, will require the   transcription of statements in the following cases
investigated by IAD:
* Fatal uses of force;
* Police shootings that result in injury;

Cases where the misconduct will likely result in an
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adverse action hearing;
+ In-custody deaths;
* Vehicle pursuits resulting in a fatality; and
* Any other cases as determined by the Commanding

Official of IAD.
 

i

MPD should restructure the Internal Affairs Division so that it

contains specialists in conducting use of force investigations.
This restructuring does not require the reversal of the FIT/IAD
merger, which was driven primarily by a diminishing caseload.
The useofforce investigative specialists can undertake non-
Useofforce investigations, but use of force would be
considered their special area of expertise. They would serve
as lead investigators on all serious use of force investigations.
The membersofthis group should be officers who have
demonstrated the proper attitude and skills for conducting
Use of force investigations.

Will Not Be
Implemented

MPO disagrees with this recommendation. MPD’s [AD

agents are trained in conducting comprehensive use of
force investigations. MPD continues to conduct
specialized in-service training for our IAD investigators to
enhance their skills, and the training includes training on
use of force and other topics that are central to
conducting internal affairs investigations. MPD also

continues to ensure that personnel selected for IAD
positions have the required skills and commitment to
producing fair and impartial investigations.

 

 

12

MPD should provide the use of force specialists with
comprehensive, specialized training similarto the training
that was provided to FIT when it was formed in1999. This
training should include, amongother things, instruction on
how to conduct tactical analyses that evaluate the decisions
that led up to the use of force, not merely the use of force
itself. The training should instruct the investigators on how,
as part of such a comprehensive analysis, they should identify
any policy, training, or equipment issues raised by the use of
force incident.

  

Implemented Upon assignment, all new IAD investigators are provided
with comprehensive training by an IAD official on
conducting useofforce investigations. The training
‘emphasizes conducting tactical analyses of the de
that lead up to the use of force as well as identifying
other issues (e.g., policy, training, equipment) raised by
the incident.

  

ions

 

13

MPD should reinstate the practice of requiring IAD
investigators to respond to the sceneofall serious use of
force incidents, including but not limited to head strikes and
canine bites.

 

Implemented ‘On November 10, 2015, MPD reinstated the requirement
that IAD investigators respond to the scene of head
strikes and canine bites, consistent with our policy to
respond to the sceneofall serious uses of force.
  14  MPD should require that IAD investigators be required to

investigate all reported or claimed strikes to the head  Implemented
in Part  For more than fifteen years, MPD’s policy has required

that IAD be responsible for conducting the inves
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‘whether or not the head strike is confirmed by a field
supervisor and regardless of whether there is an injury or
corroborative evidence; and that IAD investigators be

required to investigate all canine bites.

 

Relany Comments

  ofcanine bites and confirmed head strikes. MPD remains
committed to this policy. However, the Neighborhood
Engagement Achieves Results Act of2015 (D.C. Law 21-
125; D.C. Official Code § 5-1107) effective June 30, 2016,
grants the Office of Police Complaints (OPC) sole
authority to determine whether MPD or OPC will
investigate citizen complaints, including complaints of
excessive force. Claims or complaints of head strikes will
be referred to OPC for determination on who will
investigate the complaint consistent with District law.

 

 

15

MPD and the United States Attorney's Office for the District

of Columbia should work together to reengineer the system
for reviewing the most serious use of force cases involving
MPO officers with the goal of eliminating lengthy delays.

Implemented
in Part

 

The Chief of Police continues to meet monthly with the
United States Attorney's Office (USAO), and those
meetings provide an opportunity to discuss the status of
our serious useofforce cases. The USAO is an important
partner, and they have demonstrated an ongoing
commitment to reducing the length of their reviews. We
will continue to work with them to ensure that reviews
proceed as expeditiously as possible.

 

 

16

MPD and the USAO should establish a goal of completing the
USAO review of serious use of force cases within six months,
with that period to be extended only by explicit agreement
between the US Attorney and the Chief of Police, and the
specific reasons provided that justify the need for additional
time.

Will Not Be
Implemented

‘As described above, MPD has been very pleased with the
‘commitment shown by the USAO in reviewing our serious
useofforce cases in a timely manner and will continue to
work with the USAO to support any protocols that can be
put in place to help expedite their reviews.
  17  MPD should require that the IAD administrative investigation

move forward expeditiously while a case involving a serious
use of force is being considered by the USAO. The objective
should be to minimize any additional investigation once the
case has been returned to MPD, and to complete the IAD
administrative investigation and investigative report with 30
days of the time the letter of declination is received. The IAD
investigator's performance evaluation should explicitly

 

 Implemented
in Part  IAD supervisors work closely with their subordinate

investigators to ensure they proceed with their
investigations to the greatest degree possible
(conducting interviews, etc.) while awaiting USAO
declination decisions. This requirement is also being
added to the draft IAD Operations Manual. The
imeliness and quality of investigations are also
considered in IAD investigator performance evaluations.
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consider the timelinessofthe investigations he or she
conducts.

Status   
     

ene)

However, MPD disagrees that all cases can be completed
within 30 days of a declination. There are times when
extensions beyond 30 daysofthe declination are
warranted and allow foramore comprehensive,
complete investigationof the incident.

  

 

18

MPD should provide members newly appointed to the UFRB
with specific orientation and training on their responsibility as
UFRB members and the responsibilities of others involved in
the UFRB process, including the UFRB Administrator, the
AssistantChief of IAB, the Commander of IAD, and IAD
investigators.

Implemented MPD’s revised version of GO-RAR-901.09 (Use of Force
Review Board), published March 30, 2016, requires that
the UFRB Chairperson conduct an orientation with new
Board members to include a reviewofthe policy
governing the UFRB, the role of the Board members and
IAD, and a general overview of Board operations.
 

19

The UFRB should actively monitor the progress of IAD in
completing use of force investigations and raise concerns
about the timeliness of useof force investigations with the
Assistant Chief of IAB and, if necessary, the Chief of Police.
This will help to avoid cases in which the UFRB’s freedom to
take appropriate action is hamstrung because it receives the
investigative report so late in the process.

Implemented MPD’s GO-RAR-901.09 (Use of Force Review Board)
continuesto require the UFRB Administratortotrack the
progress of investigations conducted by the IAD and
notify theAssistant Chief, Internal Affairs Bureau (IAB),
regarding any cases that are at riskofmissing the 90-day
deadline. In addition, the UFRB was moved under the
purviewofthe Office of Risk Management (ORM) at the
endoffiscal year 2016. This allowsa risk-based approach
to cases and monitoring.TheORM workswith the UFRB
Chairperson and the Assistant Chief of IAB to ensure
timely disposition of cases.

 

  
20  

‘The UFRB should enforce the requirementthat a Decision
Point Analysis be prepared for each case that comes before
the UFRB, but should consider transferring the responsibility
for preparing the Analysis to the IAD investigator rather than
the UFRB Administrator.  

Implemented
in Part

 
In MPO’s revised GO-RAR-901.09 (Use of Force Review

Board), we have clarified that the Board must prepare a
decision point matrix analysis, and the analysis must be
incorporated into the recordof the meeting. We believe

it is critical for the matrices to be prepared during the

meeting, with input from all Board members, andnot in
advance by the UFRB administrator or the case

investigatorfor two key reasons. First, there is a risk that
if the matrixis prepared in advance, it may
unintentionallyswaythe Board members as to what the
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decision points in the use of force incident actually are.
Second, we do not want to risk creating an environment
where our Board members may potentially rely on
reading the summaties in advance of the hearing in lieu
of reading the actual investigation.

 

 

21

The Review Team recommends that the Board Administrator
highlight the most significant pieces of evidence so that each
member makes sure to examine those items with special
care.

Will Not Be
Implemented

MPD believes that for the UFRB to function as intended,
Board members must have the responsibility, as part of
their review, to highlight what they find to be the most
significant pieces of evidence. Similar to our view on the
decision point matrix, we believe there is risk in having
someoneother than the Board members responsible for
the identification of the most significant pieces of
evidence.

 

 

22

The UFRB should consult with the Assistant Chief of IAB and
the Commander of IAD on a quarterly basis to provide
feedback on the quality and timeliness of recent IAD use of
force investigations.

Implemented MPD agreed with this recommendation, but felt this
communication needed to occur more frequently than
quarterly. The UFRB Chairperson and the Assistant Chief
of IAB were already routinely communicating regarding
the quality and timeliness of investigations. However, the
March 30, 2016, revision of GO-RAR-901.09 (Use of Force
Review Board) codified this practice by requiring that the
Board notify the IAB at any time during their review
when they find a useofforce investigation to be lacking
in quality or timeliness.

 

 

23  
The officer's direct supervisor, as well as the second-level
supervisor, should in all cases be involved in the SSP review.  

Implemented

 
MPD Standard Operating Procedure (SOP) 07-01
[Personnel Performance Management System (PPMS)
and Supervisory Support Program (SSP)] requires (1) that
the member's direct supervisor be involved in the SSP
process, to include an initial meeting with the member to
review the incidents that lead to the SSP, (2) a meeting
be held with the member's other command officials to
review the SSP intervention plan with the member, and
then (3) a meeting be held every two weeks thereafter to
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ensure the member is making sufficient progress with his
orher SSP plan.
 

24

‘SSP should be modified to flag officers against whom multiple
use of force or misconduct allegations have been logged even
if those allegations were not substantiated.

Implemented
in Part

Afocus of MPD’s Professional Conduct and Intervention
Board (PCIB) has been to review members who have
multiple uses of force within a given time period. Itis
important to note that the useofforceisa necessary
component of police work and when used consistent
with the law and MPD policy, is an important tool that
officers have to protect both themselves and others from
harm. However, we also realize that use of force
situations present a risk both to the officer and the
agency. By having the Board examine officers with
multiple usesof force and/or allegations of misconduct,
we can identify officers who may need additional training
and support.

 

 

25

MPD’s analysis of PPMS data should focus not only on
individuals but also on units and sub-units within MPD.

Implemented
in Part

While PPMS's front-end reporting function is currently
limited, the PCIB administrator has looked at districts and
units when identifying members for PCIB review. By
focusing on particular police districts and units within
those districts, the Board is able to evaluate broader
management issues than would otherwise be possible by
focusing on individual members only. We are also
exploring how PPMS and SSP may be modified to
generate reports that focus on units and sub-units within
the Department.

 

  26  The PCIB Administrator should prepare an analysis of each
case in advance of PCIB meetings. At present, substantial raw
material is provided to the PCIB but no analysis.  ‘Will Not Be

Implemented  While the PCIB was created by MPD long after the
terminationof the MOA, we appreciate the
recommendations made by the Auditor regarding the
administrative operationsofthe Board. That being sai
we disagree with this recommendation for the same
reason we do not feel that the UFRB administrator or
case investigator should prepare case summaries of use
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of force cases in advance of meetings. There is a risk that
if the PCIB administrator prepares a summary in advance,
Board members will not take the opportunity to conduct
their own analyses. However, the PCIB administrator will
continue to prepare a data summary report of all
members who appear before the Board.
 

27

The PCIB Administrator should outline remedial options
based on review of the officer's record and the PCIB’s actions
inprior similar cases.

Implemented
in Part

Sinceits inception, the PCIBhasidentified remedial
options that may be appropriate based on the Board's
review of individual members, including, but not limited
to, interventions with management officials, referral to
our employee assistance program, and referral to newly
developed tactical communication training. However, we
feel that the discussions and inputofall Board members
during the meetings are key elements to ensuring that
when remedial options are chosen, they reflect the full
range of knowledge and input from our Board members.
We do not want to inadvertently limit our analyses or
options by requiring the Board administrator to prepare
them in advance.

 

 

28

The Assistant Chief of IAB should direct the PCIB
Administrator to circulate in writing, on a quarterly basis,
developments in cases previously considered.

 

Implemented
in Part

‘As part of her ongoing duties, the PCIB administrator
periodically reviews the status of members previously
reviewed by the Board to see if there have been further

developments, either positive or negative, with those
members, and notifies the Board as appropriate.

 

 

29

The monthly PCIB meetings should be used to discuss new

cases rather than review cases previously discussed.
Developments in prior cases should be addressed in writing,
distributed to Board members, and can be placed on the
agenda if requested by a Board member.

Implemented
in Part

While the discussion of new cases accounts for the vast
majority of time at Board meetings, we believe there is
value in discussing developments in previous cases
before the Board as a whole on an as-needed basis to get
input and suggestions from members on any additional
actions by the Board that may be warranted.
  30  ‘ORM must be operated under leadership capable of

formulating and directing substantive audits, including MOA-  Implemented  MPD remains committed to ensuring ORM command
officials conduct substantive and comprehensive audits.
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‘ORM’s annual audit plan should contain a significant Implemented| MPD is committed to ensuring that MOA-related audits
31 percentageofaudits focused on MOA-related issues. are conducted on an annual basis. However, the number

of MOA audits conducted will vary from year to year
depending on the risk factors faced by the Department.

‘ORM should provide its annual audit plan to the District of _| Implemented| MPD has shared its Fiscal Year 2017 audit plan with the
32| Columbia Auditor and the District of Columbia Officeof the District of Columbia Auditor and the Officeofthe

Inspector General. Inspector General.

MPD should reexamine whether, as a matter of policy, mere | Implemented| MPD’s policy on conducting stops is constitutionally
33 | flight is sufficient grounds for pursuing a suspect, and for sound and is consistent with court findings. We provide

stopping him, and should provide comprehensive training on comprehensive training to our members on conducting
the issue. lawful stops.
MPD should provide specific intensive training for handling Implemented| As previously described, MPD does not agree that there

officer-involved shooting cases and limit the handling of inPart _| should be a limited number of use of force specialists
those cases to a small numberofskilled and experienced IAD within IAD. However, MPD remains committed to
investigators. ensuring all IAD investigators are both capable and

engaged in conducting comprehensive and sufficient use
offorce investigations. We believe the basic principles of

aa investigations are consistent regardless of the
investigation type. These principles can be applied, and
with the proper training and retraining, ensure quality,
comprehensive investigations in use of force as well as
police misconduct. IAD investigators will continue to
receive specialized training upontheir assignment to the
unit, and we will continue to provide speci
service training for our IAD investigators.

‘Once MPD completes the preliminary investigation of the Implemented| MPD is committed to conducting timely investigations of
officer-involved shooting in the first 24-72 hours after the in Part __| officer-involved shootings, and IAD officials meet

   incident and the cases has been referred to the USAO, the
gator, in consultation with his or her supervisor, should

develop a detailed investigative plan which, as recommended
above, is designed to complete the MPD administrative

 

  regularly with their assigned investigators for case
reviews to ensure timely case progression. Our draft IAD
Operations Manual includes requirements to formalize
these meetings. However, we do not believe that adding
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westigation within 30 days of the incident, with the an additional requirement to develop a separate

exception of forensic reports and interviews of the involved investigative plan will ensure completion of an
officers. investigation within 30 days of the incident. Investigative

plans must be flexible to accommodate the specific facts
and circumstances of each case.

IAD investigators should scrupulously follow the Implemented| MPD continues to follow the requirements of GO-RAR-
requirements of MPD’s Use of Force Investigations General 901.08 (Use of Force Investigations) in officer-involved
Order in officer-involved shooting cases, which requires, shooting cases, including ensuring that all relevant

36| among other things, that all relevant witnesses be witnesses are interviewed and that the investigator
interviewed, and that the investigator identify and attempt to identifies and attempts to resolve inconsistencies in the
resolve (if possible) inconsistencies in the accounts of accountsof witnesses to the incident.
witnesses to the incident.
MPD should modify its Use of Force investi ns General In Progress MPD has added language to our draft update to GO-RAR-

Order to address the problems created by using leading 901.08 (Use of Force Investigations) reminding
questions during investigative interviews and counsel IAD investigators to avoid using leading questions. However,
investigators to avoid using them to the maximum extent it is important to note that the Auditor's report identified

possible. only one investigation where leading questions were
37 used. MPD understands the importance of ensuring

leading questions are not partof an interview, and as
reported to the Auditor, MPD selected a new vendor to
provide training on interview and interrogations in 2014

to ensure our investigators were provided with high
quality training on this topic.

DC’s misdemeanor Assault on Police Officer statute should be | Implemented | The Neighborhood Engagement Achieves Results Act of

amended so that the elements of the offense require an 2015 (D.C. Law 21-125; D.C. Official Code § 5-1107)
3g | 2ctual assault rather than mere resistance or interference effective June 30, 2016, clarifies the elements of the with an MPD officer.   assault on a police officer charge and creates a specific

offense of resisting arrest that is more comparable to

other jurisdictions.
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November 4, 2021 
 
 
 
The Hon. Charles Allen 
Chairperson 
Committee on the Judiciary and Public Safety 
Council of the District of Columbia 
The John A. Wilson Building 
1350 Pennsylvania Avenue, N.W. 
Washington, DC  20004 
 
Dear Chairperson Allen: 
 
I write to share written comments on Bill 24-0254, the School Police Incident Oversight and 
Accountability Amendment Act of 2021, to be included as part of the Council of the District of Columbia 
(the Council) Committee on the Judiciary and Public Safety’s October 21, 2021, hearing record.  
 
Student discipline data required in the proposed legislation 

The School Police Incident Oversight and Accountability Amendment Act of 20211 would clarify student 
discipline reporting requirements for Local Education Agency (LEA) reporting to the Office of the State 
Superintendent of Education (OSSE). While the clarifications resemble OSSE’s prior and current 
discipline data collection elements, Councilmembers expressed interest during the hearing in OSSE 
making publicly available more of these already-collected data elements regularly received by OSSE. 
Councilmembers also expressed interest in closer monitoring of discipline data in order to address what 
have been substantial differences in disciplinary action and law enforcement involvement by race, 
ethnicity, and special education status. We encourage the Council to closely monitor OSSE’s regular 
reporting on student discipline to be sure the data are understood and that OSSE is meeting public 
reporting needs.  

Because the bill focuses on the discipline data collection, it offers the potential to address many of the 
discipline data collection and subsequent reporting issues that the Office of the D.C. Auditor (ODCA) 
identified in our recent education data audit, Measuring What Matters: More and Better Data Needed 
to Improve D.C. Public Schools. If the collection and reporting issues are not rectified, the Council is 
unlikely to receive accurate reporting on discipline incidents and law enforcement involvement which 
will hamper the effort to address inequities.  

The bill also proposes new reporting requirements using some parallel data elements maintained by the 
Metropolitan Police Department (MPD). For this reason, it is important to consider why the current 
collections may differ. For example, OSSE’s discipline data collection is tied to discipline incidents based 

 
1 https://lims.dccouncil.us/Legislation/B24-0254  

https://zd4l62ki6k620lqb52h9ldm1-wpengine.netdna-ssl.com/wp-content/uploads/2021/03/Education.Data_.Report.Final_.3.10.21.pdf
https://zd4l62ki6k620lqb52h9ldm1-wpengine.netdna-ssl.com/wp-content/uploads/2021/03/Education.Data_.Report.Final_.3.10.21.pdf
https://lims.dccouncil.us/Legislation/B24-0254
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on federal reporting requirements. It is possible to have law enforcement involvement or arrests 
without a preceding discipline incident reported by a school. Therefore, as the collection is currently 
designed, the OSSE totals may not match with MPD totals and the extent of that mismatch could differ 
by school and by the presence of law enforcement.  

Below we explain what discipline data is required for both federal and local reporting, what is wrong 
with our current discipline data collection, and the ODCA recommendation to address these problems 
via legislation. Finally, we provide supplementary technical information about OSSE’s data collection 
mechanisms.  

Discipline data required for federal reporting  
 
The District has both federal and local requirements to collect and report on student discipline data and 
today Local Education Agencies (LEAs) and the District as a state have multiple and duplicative reporting 
requirements. According to OSSE’s discipline data guidance, the data elements required for federal 
reporting by OSSE are as follows: 
 

x The length and quantity of in-school suspensions, out-of-school suspensions, and expulsions. 
x The reason a student was disciplined. 
x Detailed information on incidents involving firearms, including the type of weapon involved. 
x Whether students with disabilities who are disciplined continued to receive educational 

services.  
x Removals to an interim alternative education setting by type and reason for students with 

disabilities.2 
 
The Individuals with Disabilities Education Act (IDEA) was most recently reauthorized in 2004,3 and the 
District’s compliance with its provisions is monitored by the U.S. Department of Education’s Office of 
Special Education Programs (OSEP). The law requires submission of data on disciplinary actions involving 
students with disabilities, including in-school and out-of-school suspensions, expulsions, continuation of 
services, and resulting changes in the placement of students with disabilities.4 OSEP uses these data for 
annual reporting to Congress including monitoring disproportionality in disciplinary actions based on 
students’ disability status.5  
 
The federal Gun-Free Schools Act of 1994 requires all states that receive federal funds to report annually 
the number of students suspended or expelled statewide for the possession of firearms on school 
property.6   
 
Federal law also required local education agencies (LEAs) to report discipline data directly to the federal 
U.S. Department of Education’s Office of Civil Rights (OCR) biannually for the Civil Rights Data Collection 
(CRDC). The U.S. Department of Education Organization Act authorizes OCR to collect data needed to 
ensure compliance with multiple civil rights laws, including The Civil Rights Act of 1964, Title IX of 
Education Amendments of 1972, and Section 504 of the Rehabilitation Act of 1973. In addition, OCR has 
a role in enforcing Title II of the Americans with Disabilities Act of 1975 and the Boy Scouts of America 

 
2 https://osse.dc.gov/publication/student-discipline-data-collection-guidance  
3 https://www.congress.gov/search?q=%7B%22search%22%3A%22cite%3APL108-446%22%7D  
4 https://www2.ed.gov/programs/osepidea/618-data/collection-documentation/index.html  
5 https://sites.ed.gov/idea/files/significant-disproportionality-qa-03-08-17-2.pdf  
6 https://oese.ed.gov/files/2020/07/Guidance.Gun-Free-Schools-Act.pdf ; https://www.govinfo.gov/content/pkg/USCODE-
2011-title20/pdf/USCODE-2011-title20-chap70-subchapIV-partA-subpart3-sec7151.pdf  

https://osse.dc.gov/publication/student-discipline-data-collection-guidance
https://www.congress.gov/search?q=%7B%22search%22%3A%22cite%3APL108-446%22%7D
https://www2.ed.gov/programs/osepidea/618-data/collection-documentation/index.html
https://sites.ed.gov/idea/files/significant-disproportionality-qa-03-08-17-2.pdf
https://oese.ed.gov/files/2020/07/Guidance.Gun-Free-Schools-Act.pdf
https://www.govinfo.gov/content/pkg/USCODE-2011-title20/pdf/USCODE-2011-title20-chap70-subchapIV-partA-subpart3-sec7151.pdf
https://www.govinfo.gov/content/pkg/USCODE-2011-title20/pdf/USCODE-2011-title20-chap70-subchapIV-partA-subpart3-sec7151.pdf
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Equal Access Act.7 
 
The federal Every Student Succeeds Act (ESSA) requires that many of the same discipline data elements 
that are collected via the CRDC be published annually at the state and school district level in the form of 
school report cards.8 These required data elements include rates of in-school suspensions, out-of-school 
suspensions, expulsions, school-related arrests, referrals to law enforcement, chronic absenteeism, and 
incidences of violence, including bullying and harassment, at the state, school district, and school level. 
OSSE has published these discipline data elements in school report cards using a combination of sources 
including CRDC data and OSSE-collected data. Because CRDC data is only collected biannually and there 
is a lag in federal reporting, the 2018 and 2019 STAR report cards published some of the same 2016 
CRDC data.   
 
The federal data reporting requirements are supported by extensive technical assistance on best 
practices for collecting, maintaining, and using student discipline data by the National Forum for 
Education Statistics and the Statewide Longitudinal Grant Program. OSSE’s general counsel who testified 
at the hearing very usefully noted that reporting codes are helpful for gathering accurate and reliable 
data. The National Center for Education Statistics (NCES) created the Common Education Data Standards 
(CEDS)9 including codes for discipline data which are in use by many of the states that maintain a 
statewide longitudinal data system, which the District does not yet have.  
 
Discipline Data Required for Local Reporting 
 
The Student Fair Access to School Amendment of 2018 enacted by the Council requires additional 
student discipline data to be collected and reported.10 The text below from OSSE’s discipline data 
guidance displays the data required by this local law. As Councilmembers noted in the hearing, many of 
these data elements may be collected but are not yet included in local reporting.  
 
Data Elements Required 
The data elements mandated under the Fair Access Act, per DC Official Code § 38-236.09(b): 

x Student demographic data. 
x Disciplinary actions taken by schools including school-based interventions, in-school suspensions, 

involuntary dismissals, out-of-school suspensions, emergency removals, disciplinary unenrollment 
(expulsions, modified expulsions, and involuntary transfers), referrals to law enforcement, and school-
based arrests and, for students with disabilities, change in placement -- including frequency and 
duration of the disciplinary action. 

x Description of the misconduct or reasoning behind each disciplinary action.  
x Special education services data, including whether the student received during the school year a 

functional behavioral assessment, an updated behavior improvement plan or a manifestation 
determination review – including the number of suspension days that triggered the review, whether 
the suspension days were cumulative, and the outcome of the review. 

x Indication of incidents resulting in a referral to an alternative education setting for the course of a 
suspension and associated attendance. 

x Indication of incidents resulting in school-based intervention rather than an in-school suspension, and a 
description of the school-based intervention. 

x Voluntary and involuntary transfers and withdrawals. 
 

 
7 https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/crdc.html  
8 https://www2.ed.gov/policy/elsec/leg/essa/report-card-guidance-final.pdf  
9 https://ceds.ed.gov/Default.aspx  
10 DC Official Code § 38-236.09(b)  

https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/crdc.html
https://www2.ed.gov/policy/elsec/leg/essa/report-card-guidance-final.pdf
https://ceds.ed.gov/Default.aspx
https://code.dccouncil.us/us/dc/council/code/sections/38-236.09.html
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Moving to a unified, annual discipline collection 
 
The Council may want to consider amending the legislation in a manner that would require a single 
annual discipline collection to be provided by LEAs to OSSE and reported publicly, and from which LEAs 
could, on a biennial basis as required, also submit directly to the Civil Rights Division to meet the CRDC 
requirement, or OSSE could “prepopulate” the CRDC collection using these data on behalf of LEAs. 
Codifying in local law what is already required federally would also require that the Council maintain 
consistency with federal requirements if and when the federal requirements change with simplification 
for LEAs as well as local public reporting as goals for the legislation.  
 
In fact, The National Forum on Education Statistics (The Forum), has recommended that state education 
agencies support the collection of these data. A recent resource document outlined options for this 
state level support and reported on an eight-state pilot effort from 2013 to “prepopulate” CRDC data to 
reduce data burden faced by LEAs.11  
 
There are multiple examples of state education agencies aligning their local and federal requirements by 
collecting these data locally, including Virginia,12 North Carolina,13 Kentucky14 and more.  These states 
collect all four of the broad discipline categories required in CRDC including discipline incidents, law 
enforcement referrals and arrests, bullying and harassment, and the use of seclusion and restraint in 
schools, even though the use of seclusion and restraint is not required to be on school report cards. A 
recent Data Quality Campaign report noted the limited student protections and reporting around the 
use of seclusion and restraint in the District.15 
  
OSSE’s student discipline data collection mechanism undermines data quality  
 
In addition to data elements that are collected but not reported, one of ODCA’s key audit findings was 
that OSSE’s current discipline data is of poor quality. For this reason, efforts to improve discipline data 
reporting must address both the content of what is reported and the underlying quality of the data.  

More specifically, we found differences across in-school suspension data collected by OSSE by school 
sector (i.e., traditional public versus public charter), differences that can be explained by data collection 
practices rather than differences in the discipline incidents that are the subject of the reports. These 
differences mean that prior discipline data was biased and could easily be misused or misinterpreted. 

The data collection practices that led to these errors include not collecting enough data via the 
automated data system (ADT) and allowing public charter schools to report discipline data through a 
multi-step process instead of directly to OSSE.  

Importantly, OSSE’s new discipline guidance does change the entity to which LEAs may report and now 
only allows reporting directly to OSSE. This critical change, in line with audit recommendations, should 
significantly lessen any bias in the discipline data by sector, and checks can be performed to assess this. 
However, the new guidance does not resolve the remaining ODCA findings and recommendations.  

 
11 https://nces.ed.gov/pubs2017/NFES2017168.pdf  
12 https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-
user-guide-2020-21.pdf  
13 https://www.dpi.nc.gov/media/13112/open  
14 https://education.ky.gov/districts/tech/sis/Documents/DataStandard-Behavior.pdf  
15 https://www.autcom.org/pdf/HowSafeSchoolhouse.pdf ; https://dataqualitycampaign.org/the-case-for-publicly-reporting-
data-on-seclusion-and-restraint/  

https://nces.ed.gov/pubs2017/NFES2017168.pdf
https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-user-guide-2020-21.pdf
https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-user-guide-2020-21.pdf
https://www.dpi.nc.gov/media/13112/open
https://education.ky.gov/districts/tech/sis/Documents/DataStandard-Behavior.pdf
https://www.autcom.org/pdf/HowSafeSchoolhouse.pdf
https://dataqualitycampaign.org/the-case-for-publicly-reporting-data-on-seclusion-and-restraint/
https://dataqualitycampaign.org/the-case-for-publicly-reporting-data-on-seclusion-and-restraint/


5 
 

In the audit, we explain that OSSE’s current multiple collection mechanisms, which include the ADT and 
additional ad hoc reporting systems and templates, lead to both increased error and increased burden 
on LEAs. The SLDS Grant Program encourages the practice of “collect once and use many times,” to 
encourage state education agencies to collect as much data as possible in one automated and 
integrated system. Further, The Forum notes that automated data extracts from LEA data systems that 
are aligned to federal reporting requirements reduces the burden of CRDC reporting.16 Alignment across 
LEA data collections, state collections and federal reporting requirements is common in many states and 
support automated systems. For example, Virginia17 collects discipline data in an automated system as 
do other states with successful statewide longitudinal data systems such as Kentucky,18 Washington,19 
North Carolina,20 Illinois,21 and Florida.22 Further, both Maryland23 and Virginia require that all discipline 
data elements be included in local student information systems. Notably, the District modeled its ADT 
collection mechanism after Rhode Island but that state, unlike the District, requires that the vast 
majority of data, including discipline data, flow through the ADT and be collected on a daily basis.24 

Some of these state level investments in discipline data collection are supported by legislation. One 
recent example is Hawaii, a state with a strong statewide longitudinal data system, where the state 
legislature last year passed a bill requiring additional standardized collection and reporting of discipline, 
seclusion and restraint, and school climate data.25 

On the reporting side, the audit also showed that adult education students are included in OSSE’s annual 
discipline reporting denominators. Including adult students in denominators inappropriately lowers the 
percentage of students disciplined and creates an artificially low comparative discipline rate in the 
charter sector which serves more adults than are served in traditional public schools. Additionally, OSSE 
candidly acknowledges other important data quality issues such as missing data and data that does not 
match other OSSE collections in their annual discipline reports, problems that would be ameliorated 
with better controls and automation. 

Discipline data should be collected via the ADT to ensure quality 

The deficiencies identified in the audit can be remedied with improved collection mechanisms and close 
monitoring. We recommend that the Council require that all student discipline data be collected via the 
ADT and with controls that ensure that all data is comparable and help ensure that daily administrative 
record keeping is aligned with both local and federal reporting needs.  

LEAs spend significant time on data reporting; therefore, it is critical to improve data collection 
mechanisms so that the time invested produces meaningful and valid data for the public, and federal 

 
16 https://nces.ed.gov/pubs2017/NFES2017168.pdf  
17 https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-
user-guide-2020-21.pdf  
18 https://education.ky.gov/school/sdfs/Pages/Safe-Schools-Data-Collection-and-Reporting.aspx  
19 https://www.k12.wa.us/data-reporting/reporting/cedars  
20 https://www.dpi.nc.gov/data-reports/discipline-alp-and-dropout-data  
21 https://www.isbe.net/Documents/student_discipline.pdf  
22 https://www.fldoe.org/safe-schools/discipline-data.stml  
23 
https://p3cdn4static.sharpschool.com/UserFiles/Servers/Server_2744/File/records_management_program/misc/StudentRecor
dsSystemManual.pdf  
24 https://www.ride.ri.gov/InformationAccountability/RIDEDataResources/DataCollection.aspx#39341498-data-collection-
specifications  
25 https://capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=SB&billnumber=2486&year=2020  

https://nces.ed.gov/pubs2017/NFES2017168.pdf
https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-user-guide-2020-21.pdf
https://www.doe.virginia.gov/info_management/data_collection/support/school_safety/discipline_crime_violence/dcv-user-guide-2020-21.pdf
https://education.ky.gov/school/sdfs/Pages/Safe-Schools-Data-Collection-and-Reporting.aspx
https://www.k12.wa.us/data-reporting/reporting/cedars
https://www.dpi.nc.gov/data-reports/discipline-alp-and-dropout-data
https://www.isbe.net/Documents/student_discipline.pdf
https://www.fldoe.org/safe-schools/discipline-data.stml
https://p3cdn4static.sharpschool.com/UserFiles/Servers/Server_2744/File/records_management_program/misc/StudentRecordsSystemManual.pdf
https://p3cdn4static.sharpschool.com/UserFiles/Servers/Server_2744/File/records_management_program/misc/StudentRecordsSystemManual.pdf
https://www.ride.ri.gov/InformationAccountability/RIDEDataResources/DataCollection.aspx#39341498-data-collection-specifications
https://www.ride.ri.gov/InformationAccountability/RIDEDataResources/DataCollection.aspx#39341498-data-collection-specifications
https://capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=SB&billnumber=2486&year=2020
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and local requirements. Collecting all student discipline data directly, combined with collecting discipline 
data via the ADT, will together produce substantive improvements in data quality and subsequent 
reporting.  

Additional information on using separate templates versus the ADT 

OSSE issued new discipline data collection guidance on Oct. 5, 2021.26 As noted above, this guidance 
makes an improvement in that LEAs must submit discipline data directly to OSSE. The guidance 
continues to implement a separate, and in many cases, duplicative data collection process for student 
discipline data and does not address key collection problems that lead to misinterpretations of discipline 
data, nor does it align with the many state examples listed above, which include aligned discipline data 
collections in LEAs’ student information systems (SIS).  

Instead of requiring the collection of discipline data via the ADT as recommended, OSSE has created a 
new discipline data submission process requiring LEAs to submit discipline data four times a year directly 
to OSSE. This additional submission process will continue to lead to error and burden on LEAs and, in 
fact, OSSE notes that they anticipate there will be continued misalignments between discipline data, 
enrollment data, and demographic data between this new collection and data submitted via the ADT.  

Importantly, many of the required data elements in the new discipline data collection are already 
collected in the ADT via attendance codes. As evidence, OSSE provides a crosswalk of attendance codes 
to discipline elements in the guidance, shown below. Instead of collecting these elements repeatedly in 
a separate data collection, OSSE should be using the data it already has to maintain a daily, real-time 
understanding of student discipline, as is done in other states, rather than replicating that collection 
four times a year. 

 

The new discipline data collection also requires demographic information and student IDs, all elements 
that are already collected and maintained by OSSE. These continued, burdensome requests show that 
OSSE data is not sufficiently linked by student ID, another audit finding. The guidance anticipates 
continued errors due to this duplication and provides many examples. For instance, if an LEA reports a 
validated attendance code of “Present – In School Suspension (PIS)” for a student on the same day that 
student has a recorded disciplinary action of out-of-school suspension, the UDE Report will identify a 
data error that the LEA must reconcile before resubmission of data. Last year’s annual student discipline 
report described these same errors.  

 
26 https://osse.dc.gov/publication/student-discipline-data-collection-guidance  

https://osse.dc.gov/publication/student-discipline-data-collection-guidance
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School-based interventions in response to discipline incidents could be added to the ADT and collected 
in an automated way. Again, this could easily be an option in the ADT, like in-school suspension, for 
when students are out of the classroom for at least 50% of the school day receiving an intervention 
other than an in-school suspension. The current definition that does not include an amount of time out 
of the classroom and is not included in an LEA’s student information system (SIS) is unlikely to produce 
reliable data across schools.   

Thank you for considering these comments on Bill 24-0254 and we would be happy to provide any 
additional information that might be useful to the Committee. 

Sincerely yours, 

 

Kathleen Patterson 
D.C. Auditor 
 
cc: D.C. Councilmembers 
 Dr. Christina Grant, Interim State Superintendent of Education  
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I am Katerina Semyonova, Special Council to the Director on Policy and 

Legislation at the Public Defender Service for the District of Columbia. This testimony 

will first address the Youth Rights Amendment Act of 2021 and then the Strengthening 

Oversight and Accountability of Police Amendment Act of 2021.  

PDS strongly supports the two provisions of the Youth Rights Amendment Act 

that will provide for a more developmentally appropriate approach to the interrogation of 

youth and that will end the use of so-called consent searches of youth.  

Children under age 18 are routinely interrogated by police. These interrogations 

can take place behind closed doors at youth shelter houses and in police districts, without 

the help of lawyers. Prior to these interrogations, youth, some as young as 10 years old, 

are read the same Miranda1 warnings regarding their Fifth Amendment rights under the 

United States Constitution that are read to adults. The warnings state:  

You are under arrest. Before we ask you any questions, you must 
understand what your rights are. You have the right to remain 
silent. You are not required to say anything to us at anytime or to 
answer any questions. Anything you say can be used against you in 
court. You have the right to ask a lawyer for advice before we 
question you and to have him with you during questioning. If you 
cannot afford a lawyer and want one, one will be provided for you. 
If you want to answer questions now without a lawyer present you 
will still have the right to stop answering at any time. You also 
have the right to stop answering at any time until you talk to a 
lawyer.2   
 

After being read their Miranda rights, children are asked to check off four boxes, 

either waiving or asserting their rights, and to sign their name. Nearly always, a child’s 

Miranda rights card will only include a printed name as the signature because the child 

                                                 
1 Miranda v. Arizona, 384 U.S. 436 (1966).  
 
2 Metropolitan Police Department form PD-41.  
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hasn’t developed a signature yet. In PDS’s experience the vast majority of clients under 

age 18 who are read their Miranda rights, give up those rights. Nationally, about 90% of 

youth waive their Miranda rights, amounting to a much higher percentage of waiver than 

that of adults.3 Under the Supreme Court’s framework, statements derived from 

custodial interrogation are admissible if there is a knowing, intelligent, and voluntary 

waiver of the right to remain silent and to the right to counsel. However, everything we 

know about children shows that it is highly unlikely that they are able to make such a 

waiver in the absence of meaningful help from counsel.  

For a youth to make a reasoned decision about whether to waive Miranda rights, 

the youth “must have a working memory adequate to hold [all] components of the 

[Miranda] warning--for example, that you have the right to remain silent, that anything 

you say can be used against you, that you have the right to counsel, that if you cannot 

afford an attorney one will be appointed for you, and that you have the right to stop 

answering questions at any time--in mind while processing the meaning of the words 

and concepts they express and calculating how to answer.”4 A youth also “must think 

through what questions will be asked, what facts are known or may be ascertained by the 

                                                 
3 Barry C. Feld, Behind Closed Doors: What Really Happens When Cops Question Kids, 23 CORNELL 
J.L. & PUB. POL'Y 395, 429 (2013). On average, police interrogators estimate that sixty-eight percent of 
adult suspects waive their rights and undergo interrogation. Saul M. Kassin et al., Police Interviewing and 
Interrogation: A Self-Report Survey of Police Practices and Beliefs, 31 LAW & HUM. BEHAV. 381, 389 
(2007) 
 
4 Kenneth J. King, Waiving Childhood Goodbye: How Juvenile Courts Fail to Protect Children from 
Unknowing, Unintelligent, and Involuntary Waivers of Miranda Rights, 2006 WIS. L. REV. 431, 431-432 
(2006) (footnotes omitted); see also id. at 432 n.4 (“To waive Miranda rights, a juvenile must: (1) 
understand the meaning of the words and concepts expressed, (2) understand how the warnings relate to the 
situation, and (3) use knowledge of the Miranda rights and of how courts function to make a choice about 
waiving or invoking the rights.” (citing THOMAS GRISSO, FORENSIC EVALUATION OF JUVENILES 
50-51 (1998)). “Working memory is ‘the immediately accessible form of memory in which information is 
held in mind and manipulated.”’ Id. at 432 n.3 (quoting Russell A. Poldrack & Anthony D. Wagner, What 
Can Neuroimaging Tell Us About the Mind?, 13 CURRENT DIRECTIONS IN PSYCHOL. SCI. 177, 177 
(2004)). 
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questioner, and why the questioner is interested in the answers.”5 All of these skills are 

still underdeveloped in youth. Beyond information processing, an intelligent waiver also 

requires the youth to “reason about what will happen if she waives or invokes rights--

that is, if she chooses to answer questions or remain silent. This requires an 

understanding of both short- and long-term consequences of a waiver and a deliberative 

decision-making process--but children and adolescents have difficulty effectively 

weighing behavioral options because they overemphasize the probability of short-term 

benefits over long-term consequences and are prone to act impulsively rather than make 

thought-out decisions.”6 Children are also susceptible to thought distortion and 

impulsivity in high stress situations such as interrogations or ones that are emotionally 

charged, such as when police invoke peers as potential witnesses or suspects.7 The 

District’s children are particularly vulnerable in the waiver context given that so many  

children who are involved in the criminal legal system also have special education needs 

and emotional and learning disabilities.  

Once children waive their rights, they are at greater risk for giving false 

confessions.8 According to legal scholars, among suspects later proven to have given 

false confessions, children and adolescents are grossly overrepresented, as they are “less 

                                                 
5 Id. at 433.  
 
6 Naomi E. S. Goldstein, Emily Haney-Caron, Marsha Levick, Danielle Whiteman, Waving Good-Bye to 
Waiver: A Developmental Argument Against Youths’ Waiver of Miranda Rights, 21 N.Y.U. J. Legis. & 
Pub. Pol'y 1, 25 (2018).  
 
7 Id. 
 
8 Id. at 42-43, noting that legal scholars have analyzed cases of proven false confession and found that 
juveniles comprise at least one third of those cases--a disproportionate percentage, and citing Steven A. 
Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA World, 82 N.C. L. REV. 
891, 944 (2004); Brandon L. Garrett, Contaminated Confessions Revisited, 101 VA. L. REV. 395, 400 
(2015). 
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equipped to cope with stressful police interrogation and less likely to possess the 

psychological resources to resist the pressures of accusatorial police questioning than 

adults.”9 Real life examples such as the conviction of the Central Park Five10 have shown 

the dangers of subjecting children to police interrogation.  

The Youth Rights Amendment Act is forward-thinking and recognizes the science 

of adolescent brain development by allowing custodial interrogation of children only 

when a child has received the assistance of counsel in understanding their Miranda rights 

and has waived those rights through counsel. The Youth Rights Amendment Act is 

consistent with the recommendations of the American Psychological Association, which 

counsels that vulnerable populations, including youth, “be provided special and 

professional protection during interrogations such as being accompanied and advised by 

an attorney or professional advocate.”11 The Youth Rights Amendment Act is also 

consistent with reform enacted in California which requires the assistance of counsel 

prior to the waiver of Fifth Amendment rights by children. 12 A similar reform is also 

pending in New York.13  

                                                 
9 Id.  
 
10 Five teenage boys were convicted of rape and assault based largely on false confessions extracted by 
police. They served between five and twelve years in prison.  See Yusef Salaam, Kevin Richardson and 
Raymond Santana, Opinion: We Are the ‘Exonerated 5.’ What Happened to Us Isn’t Past, It’s Present. 
New York Times, January 4, 2021. Available at: https://www.nytimes.com/2021/01/04/opinion/exonerated-
five-false-confessions.html   also Marty Tankleff?? 
 
11 See footnote 6, infra.  
 
12 On September 30, 2020, California governor Gavin Newsom signed into law Senate Bill 203 which 
requires that youth consult with counsel about their Fifth Amendment rights. See 
https://www.hrw.org/news/2020/09/30/california-new-law-protects-children-police-custody#.   
 
13 New York Senate Bill S4980B requires that youth consult with an attorney prior to waiving their Fifth 
Amendment rights. See https://www.nysenate.gov/legislation/bills/2019/s4980. 

https://www.hrw.org/news/2020/09/30/california-new-law-protects-children-police-custody
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Some states that have recognized the need for youth to have advocates during 

police interrogation have placed parents in that role. Parental involvement in 

interrogation is unwarranted and ultimately unhelpful to most youth. Most parents, like 

children, do not fully understand the criminal legal system and cannot begin to advise 

their children on the merits of making statements to the police. Often parents and children 

are also in conflict or a parent may be concerned about negative consequences that they 

themselves could face, for example a loss of housing, based on their child’s actions. 

Importantly, the Youth Rights Amendment Act requires that youth consult with a lawyer 

prior to waiving their constitutional rights to remain silent and to have a lawyer assist 

them with questioning, and requires that any such waiver take place through that lawyer. 

The Youth Rights Amendment Act should clarify however that the youth will have 

confidential, private, and in person access to a lawyer. Given all of the comprehension 

difficulties, challenges in developing trust, and fear and anxiety experienced by children, 

in order to render meaningful legal advice, lawyers must meet with the youth in person.  

The Youth Rights Amendment Act also takes the step of barring police from 

seeking the consent of youth for searches. For all of the reasons that youth are not able to 

engage in a thoughtful analysis of their rights in the Miranda/5th Amendment context, 

they are also not able to evaluate their rights and consider whether to invoke their 

constitutional rights in the context of a street encounter with police. Street encounters 

between police and youth present their own particular coercive circumstances. Given the 

unending risk of police violence, adults and children rarely feel free to assert their rights 

during street encounters with armed police officers.14 Searches of youth during street 

                                                 
14 PDS urges Councilmembers to review video footage of Salehe Bembury, a Black man who was stopped 
by officers from the Los Angeles Police Department in daylight, on a busy street in Beverly Hills for 



 6 

encounters are so common that PDS lawyers often see body worn camera footage of 

groups of kids lifting their shirts as soon as they see a police officer in their vicinity 

because they have been forced to do this to avoid further violations of their rights.  

As PDS testified on May 20, 2021, in a hearing regarding the recommendations of 

the Police Reform Commission, PDS also urges the Council to go further than banning 

consent searches of youth under 18 and instead ban all searches where police seek to base 

the search on consent. The Police Reform Commission recommended that the Council 

ban all consent searches “given that voluntary consent is an oxymoron in the policing 

context and that residents, especially in over-policed communities, rarely feel free and 

safe to make a voluntary choice.”15  

The availability of consent searches also provides an incentive for police to make 

discriminatory stops. The ACLU-DC’s analysis of NEAR Act data for 2020 shows that 

MPD stops Black residents at vastly higher rates than their representation in the 

population and more frequently than they stop white residents. Black residents made up 

74.6 percent of all reported MPD stops, despite comprising 46% of the District’s 

population. Black people comprised more than 90% of the searches that resulted in no 

ticket, warning, or arrest.16 In contrast, white people accounted for only 5.5% of searches 

                                                 
jaywalking. Mr. Bembury is an executive for Versace clothing company and when he was approached by 
two police officers for jaywalking he told them: “I am super nervous.”14 When an officer asked Mr. 
Bembury whether he could pat him down – run his hands all over his body, put his hands in Mr. Bembury’s 
pockets, Mr. Bembury said: “you can do whatever you need to do, I’m just nervous.”  This is not 
consent.  This is terror. People cannot make an informed and voluntary choice whether to waive or assert 
their rights when they are just trying to survive an encounter with police.  
 
15 Final report of the Police Reform Commission 2021, page 21. Available at: https://dccouncil.us/wp-
content/uploads/2021/04/Police-Reform-Commission-Full-Report.pdf.  
 
16 Racial Disparities in Stops by the Metropolitan Police Department: 2020 Data Update, ACLU Analytics 
& ACLU of the District of Columbia. Available at: https://www.acludc.org/en/racial-disparities-stops-
metropolitan-police-department-2020-data-update 
 

https://dccouncil.us/wp-content/uploads/2021/04/Police-Reform-Commission-Full-Report.pdf
https://dccouncil.us/wp-content/uploads/2021/04/Police-Reform-Commission-Full-Report.pdf
https://www.acludc.org/en/racial-disparities-stops-metropolitan-police-department-2020-data-update
https://www.acludc.org/en/racial-disparities-stops-metropolitan-police-department-2020-data-update
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that ended without an arrest, ticket, or warning.17 The data shows that MPD continues to 

use stops and searches – likely consent searches – to subject Black residents to aggressive 

and unconstitutional policing.  

Other jurisdictions have banned consent searches. In 2002, the New Jersey 

Supreme Court banned police from seeking consent to search lawfully stopped drivers or 

vehicles, for example drivers stopped for speeding, unless law enforcement had 

reasonable articulable suspicion of criminal wrong doing.18 The Minnesota Supreme 

Court held that under the state constitution, police could not extend a valid traffic stop to 

request consent to search when the request was not supported by independent reasonable 

articulable suspicion.19 Rhode Island legislated the same reform.20 The Council should 

follow these precedents and the recommendation of the Police Reform Commission to 

ban all consent searches, not just those of youth under age 18.   

PDS also supports the goals and purposes of the Strengthening Oversight and 

Accountability of Police Amendment Act of 2021. Provisions that expose MPD and D.C. 

Housing Authority Police Department disciplinary records to public scrutiny, that allow 

individuals to make anonymous complaints to the new Office of Police Accountability, 

and that allow investigations of the Office of Police Accountability to continue while the 

United States Attorney’s Office investigates the same conduct, have the potential to 

                                                 
17 Id.  
 
18 State v. Carty, 170 N.J. 632, 790 A.2d 903 (N.J. 2002).   
19 Minnesota v. Mustafaa Naji Fort, 660 N.W.2d 415 (Minn. 2003).   
20 Rhode Island Statute § 31-21.2-5(b) “No operator or owner-passenger of a motor vehicle shall be 
requested to consent to a search by a law enforcement officer of his or her motor vehicle, that is 
stopped solely for a traffic violation, unless there exists reasonable suspicion or probable cause of 
criminal activity.”   
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increase oversight of police. Nationwide, there have been more than 140 police oversight 

laws passed in 30 states aimed at “restricting the use of force, overhauling disciplinary 

systems, installing more civilian oversight and requiring transparency around misconduct 

cases.”21  The Strengthening Oversight and Accountability of Police Amendment Act of 

2021 is one step in what should be a deep overhaul of policing in the District. PDS 

continues to believe that broad reform will require the Council to enact many of the 

changes included in the report of the Police Reform Commission and those that have 

been outlined by the community and advocates in hearings before the Council. With 

respect to the Strengthening Oversight and Accountability of Police Amendment Act of 

2021, PDS makes a number of suggestions.  

It is promising that the Act is establishing a Deputy Auditor for Public Safety. 

However, the search committee for the deputy auditor should, by statute, also include 

community-based organizations from communities that are most impacted by aggressive 

policing and police violence, a member from a civil rights organization, and a member 

who has represented individuals who are accused of criminal offenses in the District. 

Police violence often happens to clients in the criminal legal system and that perspective 

should be added. As written, the Department of Corrections and MPD may have an 

outsized role in selecting the deputy auditor. These same additional members should be 

added to the newly formed District of Columbia Police Accountability Commission. 

Further, the qualifications of the deputy auditor should require that the deputy 

auditor have not worked in law enforcement, jails, or prisons for the prior 10 years. In 

order to play an independent oversight role, the deputy auditor should have sufficient 

                                                 
21https://www.nytimes.com/2021/04/18/us/police-reform-bills.html  
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distance from law enforcement, jails, and prisons, and should not be someone who is 

coming directly from an internal oversight role within MPD or the Department of 

Corrections.  The deputy auditor’s authority and responsibility as described in section 

6(a) should include investigation of the Department of Corrections and should include all 

use of force, rather than only “serious use of force” by the MPD. As drafted, the deputy 

auditor “shall have the authority and responsibility to” review “other issues by officers of 

the Metropolitan Police Department, the D.C. Housing Authority, or a District-licensed 

security company.” The broad language allows a deputy auditor to potentially address a 

range of issues, but it fails to create a responsibility to do so. The required investigative 

topics of the deputy auditor should include all alleged violations of constitutional rights, 

all alleged abuse, and all alleged discriminatory conduct by the entities under its purview. 

The powers of the deputy auditor should also include a right to access all body worn 

camera, audio, and video possessed by the entities under its supervision. Finally, section 

(g) of the bill would create a duty to for the deputy auditor to conduct regular outreach to 

the public and to “provide updates, reviews or investigations where applicable.” There 

should be a much broader duty of public disclosure including regularly making reports 

available to the public on line.  

The entities under the investigative authority of the renamed Office of Police 

Accountability should include the Department of Corrections. Currently, the Office of the 

Inspector General, the D.C. Auditor, and the Corrections Information Council have some 

ability to review the conduct of the Department of Corrections. However, the D.C. 

Auditor and the Office of the Inspector General both have broad missions and lack the 

authority over the Department of Corrections to impose or recommend discipline for 
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wrong-doing. The CIC also lacks the power to directly effectuate change within DOC. 

Individuals held at the D.C. Jail and at the Central Treatment Facility are some of the 

District’s most vulnerable. They do not have a clear way of asserting their rights or 

having the abuse that is perpetuated against them investigated. Aside from going through 

their lawyers, they also lack a way of raising issues about unconstitutional conditions of 

confinement. The Office of Police Accountability should provide the same oversight and 

accountability over DOC as it does for MPD and provide a direct way for incarcerated 

individuals to demand investigations of the conduct of DOC staff.  

A positive reform in the bill is that it allows the new Office of Police 

Accountability to receive anonymous complaints. The bill should also require the Office 

of Police Accountability to provide an easy way to upload video that can serve as the 

entirety of the complaint.  The provisions of the bill that require a complaint to be 

“reduced to writing” and that allow the filing of a complaint by anyone with “personal 

knowledge,” may discourage the submission of video which nationally has been the best 

way of exposing police misconduct. These requirements should be removed.  

In order to maximize its oversight capability, and not rely on a complaint-based 

system, the Office of Police Accountability should also have the right to access all body 

worn camera or video feeds from the agencies that it investigates. The Office should be 

able to pull body worn camera of particular officers in order to search for a pattern of 

conduct and to examine the conduct of problematic police units, even in the absence of a 

complaint. The Office should be required to examine a certain percentage or amount of 

randomly chosen body worn camera footage each year and report any adverse findings.  

The bill should also require the Office to recommend discipline when a violation 
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is substantiated. As currently drafted, the legislation contemplates that MPD will receive 

recommended disciplinary action from the Office, but the Office is not under a direct 

obligation to provide it. Further, MPD should be required to impose the discipline that is 

recommended by the Office. Otherwise, there will be little accountability for police 

misconduct, and the process of substantiated complaints receiving absolutely no 

disciplinary consequence or a minimal disciplinary consequence through MPD will 

continue.   

The bill’s changes to the Freedom of Information Act (FOIA) are positive and 

would allow for more records to be released through that process, but FOIA is not a 

sufficient means to ensure transparency and accountability for MPD. The FOIA process 

still requires requests, is time consuming, and is difficult for the public to navigate. There 

are also significant delays in FOIA document production by MPD; FOIA requests to 

MPD can drag on for years. In order to make the FOIA provisions more conducive to 

accountability, the bill should clarify that the only redactions that the responding agency 

can make relate to the items listed in section 3 of the FOIA amendments in the bill. The 

bill should specify that these limitations on redactions exist notwithstanding any other 

laws or provisions that may shield personnel records. Thus, section 3 should read: 

“Notwithstanding any other provision of the law, when providing records pursuant to 

subsection (d-1)(1), the responding agency may redact only…”   

The information that the responding agency should be required to produce in 

section 2 of the bill’s FOIA amendments should be expanded to include instances when 

police officers act as witnesses and additional information such as the terms or resolution 

after any mediation. PDS recommends modifying the definition of “disciplinary records” 
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in section (d-1)(2) as follows:  

(A) The complaints, allegations, and charges against an officer;  

(B) The name and agency identifier including badge number of the officer 

complained of, or charged, or who is a witness;   

(C) The transcript of any trial or hearing, including any exhibits at such trial 

or hearing, and all transcripts, exhibits, and documents related to 

matters that were resolved without a trial board process;  

(D) The disposition or findings from of any disciplinary proceeding, 

conciliation, mediation process, or other review conducted by the 

Office of Police Accountability or MPD.  

(E) The final written opinion or memorandum supporting the disposition 

and discipline imposed including the agency’s complete factual 

findings and its analysis of the conduct and appropriate discipline of the 

officer;  

Finally, with respect to FOIA, the Council needs to consider enforcement 

mechanisms that will require District agencies to make disclosures consistent with the 

law.22 The Council could do so by tightening time limits within FOIA, imposing financial 

penalties for unreasonable delays, and through oversight hearings that address agency 

compliance with FOIA. Given MPD’s pattern of delay and refusal to comply with even 

basic search requirements in response to FOIA requests the Council should hold 

                                                 
22 Delay and non-disclosure also plague the federal FOIA provisions, leading to calls for enforcement. See 
Nate Jones, How to Ensure we Have a More Open, Accountable Government, Washington Post, March 13, 
2019. Available at: https://www.washingtonpost.com/outlook/2019/03/13/how-ensure-we-have-more-open-
accountable-government.  
 

https://www.washingtonpost.com/outlook/2019/03/13/how-ensure-we-have-more-open-accountable-government
https://www.washingtonpost.com/outlook/2019/03/13/how-ensure-we-have-more-open-accountable-government
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oversight hearings focusing on MPD’s FOIA response practice.23 The Council must find 

a way to hold agencies accountable when they fail to disclose information for years and 

violate the timelines and open government purpose established in FOIA.  

In part to address the delays and limitations of FOIA, the bill should also require 

extensive public disclosure of documents directly by the Office of Police Accountability. 

The bill should mandate that the Office of Police Accountability make the records of all 

complaints and investigations available on its website. Pending complaints and sustained 

findings that include officers’ names and narratives of incidents should be readily 

accessible.24 The Office of Police Accountability should also disclose: the discipline 

recommended by the Office of Police Accountability, the discipline imposed by MPD, 

and any mediation or settlements.  Counsel for a criminal defendant should have even 

greater access to Office of Police Accountability files. The Act should require the Office 

of Police Accountability to provide to defense counsel upon request: the entire case file 

including but not limited to any written or recorded statements made in the case, body 

worn camera, investigative summaries, memoranda, recordings and other video including 

body worn camera video used during the course of the Office’s investigation. Defense 

counsel should not have to rely on subpoenas to evidentiary hearings to receive this 

information. Defense access to this information early in the case creates a fairer trial and 

                                                 
23 See discussion of ACLU-DC’s lawsuit of MPD for failure to turn over NEAR Act data after a FOIA 
request. Available at: https://www.acludc.org/en/cases/aclu-dc-v-district-columbia-challenging-dc-polices-
failure-release-stop-and-frisk-data 
 
24 Other jurisdictions including New York have increased the accessibility of police complaint and 
investigation information. See Ashley Southall, 323,911 Accusations of N.Y.P.D. Misconduct Are 
Released Online, New York Times, August 20, 2020. Available at: 
https://www.nytimes.com/2020/08/20/nyregion/nypd-ccrb-records-published.html.  
 

https://www.acludc.org/en/cases/aclu-dc-v-district-columbia-challenging-dc-polices-failure-release-stop-and-frisk-data
https://www.acludc.org/en/cases/aclu-dc-v-district-columbia-challenging-dc-polices-failure-release-stop-and-frisk-data
https://www.nytimes.com/2020/08/20/nyregion/nypd-ccrb-records-published.html
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court process by allowing judges and jurors to use this information in making credibility 

determinations on issues of guilt or pretrial detention and it allows clients to consider this 

information during plea negotiations. Expanding access to this information is a critical 

part of police reform and accountability, and waiting for the information to be released 

through FOIA will be in many instances too late to inform decisions about pretrial release 

and trial outcomes.  

PDS thanks the Council for its work in advancing important reforms to policing 

and hopes to work with the Committee as these bills move forward.   
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Good morning, Chairperson Allen and members of the Committee on the Judiciary and 

Public Safety. My name is Eduardo Ferrer. I am a Ward 5 resident, the Policy Director at the 
Georgetown Juvenile Justice Initiative, and a Visiting Professor in the Georgetown Juvenile 
Justice Clinic.1  Thank you for the opportunity to testify today.  
 

While I generally support the aims of B24-0254 and B24-0306, I will focus my testimony 
on my support for the Youth Rights Amendment Act of 2021.  The Youth Rights Amendment 
Act is a critical and necessary next step in the progression of recent and pending reforms making 
our laws and practices in the District more developmentally responsive.  I want to acknowledge 
and thank Councilmember Robert White and his staff for drafting and introducing this important 
and necessary bill.    

 
As this committee is well aware, for far too long, our approach to policing in the District 

has ignored the unique developmental differences and needs of youth.  This is true, in part, 
because the law of criminal procedure – particularly 4th and 5th amendment jurisprudence, which 
forms the backbone for many of the constraints on police power – is based upon the 
constitutional floors set by the Courts, not by optimal, developmentally-responsive social policy 
set by legislatures.  As a result, the courts have often developed one-size-fits-all policies that fail 
to account for the research-based and common-sense material differences between youth and 
adults.  To remedy this failure, the Council must pass the Youth Rights Amendment Act which 
would guarantee youth the right to consult with counsel prior to waiving their constitutional right 
to remain silent and make inadmissible the fruits of any such search involving a youth that is 
premised solely on the basis of their alleged “consent.”   
 
The Need for a More Mature Miranda Policy 
 

First, the District’s approach to youth interrogations is one example where policing is out 
of step with adolescent development, social science, and fundamental fairness. Although most 
people probably could not describe any of the facts of Miranda v. Arizona from TV shows and 
movies, many people would recognize the warnings that police are supposed to give someone 

 
1 My testimony is informed by our work at the Georgetown Juvenile Justice Initiative and delivered on its behalf only.  
The opinions expressed herein do not represent a position on the issue taken by Georgetown University as a whole.   
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before they start interrogating them.2 The point of these now-familiar warnings is to inform 
someone that they have certain rights before they talk to the police.3 However, merely informing 
someone of their rights does not mean they actually understand those rights, understand the 
implications of waiving those rights, or feel like they can actually avail themselves of those 
rights. This is particularly true when it comes to young people being interrogated by police. It is 
here where DC is failing to provide for the youth of DC, and why it is time to enact a more 
mature Miranda policy in the District.  

 
The Miranda framework of reading a suspect his or her Miranda rights and asking for a 

waiver was designed with adults in mind. To understand standard Miranda warnings someone 
must have the working memory capable of holding all the warnings in his or her mind at once, 
processing their meaning, and also formulating a response.4 He or she has to understand what an 
attorney is, what kinds of questions the police will be expected to ask, and what it means to have 
their responses “used” against them (which further requires general knowledge of the criminal 
legal system).5 Studies have found that some warnings, such as the right to be appointed an 
attorney and the right to silence, require a post-high school reading ability in order to read and 
comprehend.6 In order to make a knowing, intelligent, and voluntary waiver, someone has to 
possess the requisite cognitive ability (if they are under 16 years old), knowledge base, and 
psycho-social maturity. 

 
In DC, MPD officers are supposed to read to all suspects a standard set of Miranda 

warnings before interrogating them, whether they are an adult or a child. But this ignores 
advancements in our understanding of adolescent development, which have demonstrated that 
young people as a class cannot effectively waive their Miranda rights just by being informed of 
them by the police. In the decades since 1965, when Miranda was decided, study after study has 
confirmed what we have long intuitively understood about children: they are different than 
adults. The research shows that youth undergo dramatic changes during adolescence.  Indeed, we 
now know that adolescence is the second-most important period of brain development, after the 
first three years of life.7 For instance, in adolescence, pathways of the brain that are not used as 
often are pruned back while the pathways of the brain that are being used are reinforced, 
resulting in a period of increased malleability and capacity for change.8  Additionally, the limbic 
system – the part of the brain that controls emotions – develops during the earlier part of 
adolescence whereas the prefrontal cortex – which is situated at the front of the brain and 

 
2 See Miranda v. Arizona, 384 U.S. 436, 444 (1966). 
3 See id. at 445.  
4 See Kenneth J. King, Waiving Childhood Goodbye: How Juvenile Courts Fail to Protect Children from 
Unknowing, Unintelligent, and Involuntary Waivers of Miranda Rights, 2006 WIS. L. REV. 431, 432 (2006).  
5 See id. at 432–33. 
6 Anthony J. Domanico, Michael D. Cicchini & Lawrence T. White, Overcoming Miranda: A Content Analysis of 
the Miranda Portion of Police Interrogations, 49 IDAHO L. REV. 1, 14 (2012).   
7 See Kerstin Konrad, et al., Brain Development During Adolescence, 110(25) DEUTSCHES ARZTEBLATT INT’L 425, 
426–27. 
8 See id.  
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controls reasoning, decision-making, and impulse control – does not fully develop until the end 
of adolescence.9   

 
As a result of this differential in the timing of development of the different parts of the 

brain, youth as a class lack the psycho-social maturity that adults possess. Specifically, 
adolescents are not as capable in making well-reasoned decisions, especially under intense stress 
or fear such as in an interrogation setting.10 Moreover, adolescents tend to focus on short-term 
rewards rather than long-term risks, which makes them especially vulnerable to waiving their 
Miranda rights without considering the long-term consequences.11 For example, if an officer tells 
an adolescent during interrogation that if they waive their rights they can go home, the short-term 
reward of going home can induce an adolescent to waive their Miranda rights no matter what the 
long-term consequences may be.12 Youth still lack the tools to truly evaluate the impact of that 
choice on the rest of their life.13 Thus, the current Miranda framework is ineffectual for youth as 
it less likely that they can execute a truly knowing, intelligent, and voluntary waiver under the 
circumstances typical to most custodial interrogation situations. 

 
In addition to adolescents’ psycho-social immaturity, there is also the fact that 

adolescents may lack the cognitive ability to even understand the Miranda warnings. In one 
study, a researcher asked 400 delinquent youth and 200 criminally and non-criminally involved 
adults a series of questions designed to gauge the participant’s understanding of Miranda rights. 
Controlling for age, IQ, and other variables, what he found was that fifty-five percent of youths 
clearly misunderstood one or more of the Miranda warnings, compared to just twenty-three 
percent of adults.14 Youths in this study misunderstood that the right to remain silent meant they 
could choose to not speak with the police officer, which was at odds with their experience that 
they need to talk to adults if asked.15 Some youths understood that if they have an attorney the 
attorney is supposed to be “on their side,” but believed that the attorney will help them only if 
they are innocent.16 Even though after age 15 adolescents generally have the same cognitive 
abilities as adults,17 because of their lack of familiarity with the Miranda rights and psycho-
social maturity they still “often lack the experience, perspective, and judgment to recognize and 
avoid choices that could be detrimental to them.”18 

 
9 See Jennifer Woolard, Adolescent Development, 19.  
10 Thomas Grisso, Adolescents' Decision Making: A Developmental Perspective on Constitutional Provisions in 
Delinquency Cases, 32 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 3, 9 (2006). 
11 Id. at 8–9. 
12 Steven A. Drizin & Beth A. Colgan, Interrogation Tactics Can Product Coerced and False Confessions from 
Juvenile Suspects, in INTERROGATIONS, CONFESSIONS, AND ENTRAPMENT 127, 136 (G. Daniel Lassiter ed., 2004). 
13 J.D.B. v. North Carolina, 564 U.S. 261, 269 (2011). 
14 Thomas Grisso, Adolescents' Decision Making: A Developmental Perspective on Constitutional Provisions in 
Delinquency Cases, 32 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 3, 10 (2006). 
15 Id.  
16 Id at 11.  
17 Id. at 11–12. 
18 Bellotti v. Baird, 443 U.S. 622, 635 (1979). 
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Demanding a more mature Miranda policy for the District is also critical as a matter of 

racial justice. Black youths have their views of police officers and law enforcement shaped by 
historical police violence and contemporary coverage of police brutality against Black people.19 
Their views are also shaped by their own experiences of police harassment with police officers, 
as well as those of their friends and families.20 Too often, Black youth feel compelled to be 
deferential to police officers to avoid risking more severe harassment, injury, or death.21 The 
backdrop of police violence against Black people, their own experiences of police harassment, 
and the developmental immaturity of youth previously describe create a powerful force 
undermining the voluntariness of any Miranda waiver Black youths may make. They may waive 
their Miranda rights just so they could get out of the interrogation room. In this respect, for 
Black youth Miranda warnings do not serve as an effective deterrent against the coerciveness of 
police interrogation.   

 
To illustrate the futility of the current Miranda doctrine as it applies to DC youth, 

consider the following recent case. This young man was taken into the police station and read his 
Miranda rights. When asked if he wanted an attorney, he said that he already had an attorney and 
that he would like to talk to her. The police told him that this meant they would have to leave, 
which was true. They then remained in the room, staring at him, until he said he would talk to 
them. The police continued reading him his rights, and he again said he wanted an attorney. They 
stopped again and waited again until he had agreed to talk to them. Then, upon being read his 
Miranda rights and invoking his right to silence, he was told by the detective that he marked the 
wrong box. While on paper, this whole charade may have observed the niceties of the Miranda 
warning and waiver system, in no way could this be a model of justice. This is not just a fault of 
the police officers that day, but of the system that did not take into consideration the 
developmental stage of the youth being interrogated and how that affected any waiver he could 
give.  

 
Miranda represents the bare minimum of what is required under the Constitution to 

advise a child of their rights; but that does not make it sound policy. It is time that DC goes 
beyond the bare minimum, uses the advances in adolescent development research over the last 
30 years, and creates a legal framework that is developmentally appropriate when it comes to 
adolescents being interrogated by police officers. The way to do this is change the law so that 
statements in custodial interrogation made by youth under 18 are inadmissible unless 1) the 
youth is read their Miranda rights by a law enforcement officer in a developmentally appropriate 
manner; 2) the youth has the opportunity to consult with counsel before making a waiver; 3) and, 
in the presence of their attorney, the youth makes a knowing, intelligent, and voluntary waiver of 
their rights.22 Studies show that having the opportunity to consult with counsel before making 
any decision about waiving Miranda rights helps adolescents make a more informed choice, 

 
19 Kristin Henning & Rebba Omer, Vulnerable and Valued: Protecting Youth from the Perils of Custodial 
Interrogation, 52 ARIZ. STATE L. J. 883, 901 (forthcoming December 2020). 
20 Id.  
21 Id.  
22 Katrina Jackson & Alexis Mayer, Demanding a More Mature Miranda for Kids, D.C. Justice Lab & Georgetown 
Juvenile Justice Initiative, at bit.ly/mature-miranda. 
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even if they are particularly young or have poor cognitive abilities otherwise.23 A more mature 
Miranda doctrine for youths in DC that includes the right to counsel before they make a waiver 
decision preserves the rights of children, cuts down on coerced confessions, and protects the 
purpose that animated Miranda in the first place.  
 
The Need for Consent Search Reform for Youth in Particular 
 

The District’s approach to “consent” searches of youth is another example where policing 
is out of step with adolescent development, social science, and fundamental fairness. While we 
applaud the important step taken by the proposed legislation to provide Miranda-like warnings 
prior to “consent” searches, these warnings will not be sufficient to protect youth from the effects 
of police coercion (and may not be sufficient to protect adults either). Requiring law enforcement 
officials to deliver Miranda-like warnings to individuals before they consent to a search 
represents an improvement from a baseline of no protections for adults. However, expecting 
these Miranda-like warnings to improve a youth’s ability to consent to be searched invokes the 
same issues as expecting the current Miranda doctrine to protect youth from the coercive 
atmosphere of custodial interrogation.24 Holding youth and adults to the same standard ignores 
decades of research confirming what experience and common sense tell us25 – that the 
differences between children and adults in experience, susceptibility to peer pressure, and 
perception of authority26 require different treatment under law. It further ignores that children are 
conditioned to obey adults, particularly adults in positions of authority, and that children of color 
are often taught by their parents to comply with the demands of police officers to avoid being the 
next child whose death or disability is caught on camera.27 Thus, as the proposed legislation 
recognizes, unconstrained “consent” searches may be constitutional, but they are not good policy 
given their inherent power imbalance and the reasonable fear that many people of color have of 
the police.28 For youth, this imbalance cannot be corrected with warnings alone. Therefore, we 
endorse that the bill’s prohibition on the admission into evidence of the fruits of any “consent” 
searches of youth.      
 

The legal standard for consent invites the consideration of age in both its objective and 
subjective analyses. Consent must be “freely given,” meaning that it is not valid if it’s the result 
of express or implied coercion, or if the person searched did not know they could refuse.29  The 

 
23 Jodi L. Viljoen & Ronald Roesch, Competence to Waive Interrogation Rights and Adjudicative Competence in 
Adolescent Defendants: Cognitive Development, Attorney Contact, and Psychological Symptoms, 29(6) LAW AND 
HUMAN BEHAVIOR 723, 737 (2005). 
24 See J.D.B., 564 U.S. at 273. 
25 Id. at 272.  
26 Id. at 273. 
27 See, e.g. Sam Sanders & Kenya Young, A Black Mother Reflects On Giving Her 3 Sons 'The Talk' ... Again And 
Again, NATIONAL PUBLIC RADIO (June 28, 2020),  https://www.npr.org/2020/06/28/882383372/a-black-mother-
reflects-on-giving-her-3-sons-the-talk-again-and-again. 
28 See, e.g. Dozier v. United States, 220 A.3d 933, 944 (D.C. 2019) (“An African-American man facing armed 
policemen would reasonably be especially apprehensive… fear of harm and resulting protective conditioning to 
submit to avoid harm at the hands of police is relevant to whether there was [consent]”) 
29 Schneckloth v. Bustamonte, 412 U.S. 218, 227, 93 S. Ct. 2041, 2048 (1973).  
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government must prove that the person’s consent was valid under the totality of the 
circumstances, analyzing both objective and subjective factors.30 More than the facts of the 
incident, the consent analysis requires the court to consider the facts of the person, their 
knowledge of their rights, and their personal and cultural experiences with law enforcement.  

 
The importance of considering age is rooted in precedent such as Roper and its progeny, 

which held that children are less culpable for their actions and choices due to the decades of 
research which show that they are less mature and capable of making informed decisions.31 From 
this research, we know adolescents are more impulsive, sensation-seeking, likely to make 
decisions based on “immediate” rather than “long-term” consequences, and sensitive to social 
pressure than adults.32 Adolescents are also less aware of their “legal rights” than adults.33 These 
factors create the perfect storm for consent searches predicated on implicit coercion. Youth are 
both more likely not to know that there are no legal consequences for refusing to be searched, 
and more sensitive to extralegal, short-term consequences.34 They are also more likely to answer 
the officer impulsively and change their answer in response to cues in the officer’s body 
language, tone, and demeanor.35  

 
Other factors affecting youth such as race and personal and cultural experience with 

policing intensify our concerns with the proposed remedy to the fundamental power imbalance in 
consent searches. A study on the effects of police interactions on adolescents found that youth 
with more exposure to law enforcement officials report more emotional distress after each 
interaction.36 This trauma is aggravated if the encounter took place in public due to feelings of 
“embarrassment” and “stigmatization,”37 and if the youth is African American or Latine.38 
Similarly, African American youth who live in neighborhoods with a greater police presence 
report more trauma and anxiety symptoms.39 The severity of these symptoms is associated with 
the number and intrusiveness of their interactions with police.40 Young Black males living in 
highly-policed areas who have watched friends, family members, or even complete strangers get 

 
30 Id. at 229. 
31 See Roper v. Simmons, 543 U.S. 551, 569, 125 S. Ct. 1183, 1195 (2005) 
32 Laurence Steinberg et al., Are Adolescents Less Mature than Adults? Minors’ Access to Abortion, the Juvenile 
Death Penalty, and the Alleged APA “Flip-Flop’, 64 AM. PSYCHOL. 583, 592 (2009). 
33 Kristin Henning, The Reasonable Black Child: Race, Adolescence, and the Fourth Amendment, 67 Am. U. L. Rev. 
1513, 1536-1537 (2018). 
34 See id. at 1537. 
35 See id. 
36 See Dylan B. Jackson et. al, Police Stops Among At-Risk Youth: Repercussions for Mental Health, 65 Journal of 
Adolescent Health 627, 629,  
37 Id. 
38 Dylan B. Jackson et. al, Low self-control and the adolescent police stop: Intrusiveness, emotional response, and 
psychological well-being, 66 Journal of Criminal Justice, 2020, at 1, 8. 
39 Geller et al., Aggressive Policing and the Mental Health of Young Urban Men, 104 Am. Journal of Pub. Health 
2321, 2324 (2014). 
40 Id. 
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searched by police officers report symptoms consistent with secondary trauma.41 Exposure to 
these incidents on social media had a similar effect.42 Further studies have found that these 
feelings of fear, embarrassment, and helplessness affect how young people develop into young 
adulthood; injuring their self-concept and permanently damaging their trust in law 
enforcement.43 

 
Informing a young person that they can refuse to be searched with no legal consequences 

will not address these concerns. The proposed policy asks youth to weigh the type of long-term 
consequences they have the most difficulty judging, particularly when under stressful conditions, 
and does not address the short-term concerns that inform their decisions. It also tests a youth’s 
attention and ability to learn a legal concept in a high-stress situation that adults find difficult to 
navigate. For African American and Latine children, it contradicts the warnings of their parents 
not to resist the requests of police officers and often their lived experience that saying no to them 
is dangerous and futile.44  
 

In the District of Columbia, consent searches are the second most common type of search 
by MPD’s NSID.45 Although the number of consent searches was tracked along with the number 
of stops after the implementation of the NEAR Act, the reasons for those consent searches have 
not been as closely analyzed. We do know that between July and December 2019, 90% of the 
people and 89% of the adolescents searched by police officers in the District were African 
American.46 And our African American clients report the same feelings of fear and 
powerlessness when interacting with the police as documented on a national scale.47 In fact, our 
clients have reported that they will often lift up their shirts and display their waistbands 
unprompted when they see an officer to avoid harassment. Police officers have literally 
conditioned them to “consent” without even being asked. This conditioning is something that an 
officer in the Seventh District bragged about on a t-shirt just a few years ago.48 

 
41 Nikki Jones, “The Regular Routine”: Proactive Policing and Adolescent Development Among Young, Poor Black 
Men, in Pathways to Adulthood for disconnected young men in low-income communities. New Directions in Child 
and Adolescent Development, 33, 45 (K. Roy & N. Jones 2014). 
42  B.M. Tynes et al., Race-Related Traumatic Events Online and Mental Health Among Adolescents of Color, 65 
Journal of Adolescent Health 371, 376 (2019). 
43 Jones, supra at 52. 
44 See, e.g. Ben Crump (@AttorneyCrump), TWITTER (October 6, 2020), 
https://twitter.com/attorneycrump/status/1313681956870205441?s=21, Virginia Bridges, City council members 
‘disturbed’ by video of NC police officer searching Black teen,” THE NEWS & OBSERVER (July 28, 2020), 
https://www.newsobserver.com/news/local/counties/durham-county/article244437062.html, and The Guardian, 
Exclusive: police fail in attempt to tase Ahmaud Arbery during 2017 incident, YOUTUBE (May 18, 2020), 
https://www.youtube.com/watch?v=1v7o_6uI9R0&ab_channel=GuardianNews. 
45 National Police Foundation, Metropolitan Police Department Narcotics and Specialized Investigations Division: A 
Limited Assessment of Data and Compliance from August 1, 2019 - January 31, 2020, 17 (2020). 
46 Katrina Jackson & Alexis Mayer, Demanding a More Mature Miranda for Kids, D.C. Justice Lab & Georgetown 
Juvenile Justice Initiative, at bit.ly/mature-miranda. 
47 ACLU-DC & ACLU Analytics, supra at 8. 
48 Monique Judge, DC Cop Under Investigation for Wearing Shirt With KKK Symbol While on Duty, THE ROOT 
(July 28, 2017), https://www.theroot.com/d-c-cop-under-investigation-for-wearing-a-shirt-with-a-1797354445 
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As the legislation recognizes by proposing Miranda-like warnings prior to “consent” 

searches, the current legal framework for “consent” is merely a constitutional floor. D.C. can and 
should implement a policy that further protects adults and youth from police coercion in the 
“consent” search context. For youth, the protection should make any evidence seized as the result 
of the consent search of any individual under the age of eighteen inadmissible in criminal or 
delinquency proceedings. Excluding evidence obtained through searches justified by the consent 
of a minor in court would also address the reality acknowledged by the Supreme Court and 
operationalized by jurisdictions such as California and West Virginia49 that minors “lack the 
experience, perspective and judgment,” 50 to interact with the criminal justice system as adults 
and therefore require special legal protections. 
 
Conclusion 
 

As we consider policing reform in the District, it is critical that we account for the 
differences between youth and adults in our new policies and practices.  As a result, the Council 
should pass the Youth Rights Amendment Act of 2021.   

 
Thank you for the opportunity to testify today.  I am available to answer any questions.   

 
 
Attachment: 
 

Katrina Jackson & Alexis Mayer, Demanding a More Mature Miranda for Kids, D.C. 
Justice Lab & Georgetown Juvenile Justice Initiative, at bit.ly/mature-miranda. 

 
49 Henning & Omer, supra. 
50  J.D.B., 564 U.S. at 273 (2011) (citing Roper v. Simmons, 543 U.S. 551, 569 (2005)). 
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Demanding a More Mature Miranda for Kids 
 

 
I. Introduction 

 
In Miranda v. Arizona, the Supreme Court held that statements made by an adult during 

custodial interrogation are inadmissible unless law enforcement officers first administer warnings 
before questioning and the adult validly waives those rights.1 Pursuant to the Fifth and Sixth 
Amendments, Miranda warnings inform individuals of: (1) the right to remain silent, (2) that any 
statement can be used against them, (3) the right to obtain an attorney and to have counsel present 
during questioning, and (4) the right to be appointed an attorney.2 To waive these rights, a person 
must make a voluntary, knowing, and intelligent waiver based on the totality of the circumstances.3 
The Supreme Court emphasized that any statement or confession obtained through an uninformed, 
coerced, or compelled waiver of these rights must be excluded from any judicial proceeding.4  

 
A year later, in In re Gault, the Supreme Court recognized that the procedural Constitutional 

safeguards outlined in Miranda v. Arizona, apply to children as well.5 However, in deciding Gault, the 
Supreme Court extended Miranda͛Ɛ�ĂĚƵůƚ�ĨƌĂŵĞǁŽƌŬ�ƚŽ�ǇŽƵƚŚ�ǁŝƚŚŽƵƚ�ƚŚĞ�ďĞŶĞĨŝƚ�ŽĨ�ƚŚĞ�ǁĞĂůƚŚ�ŽĨ�
adolescent development research that has been conducted since Miranda and Gault were decided.6 
As a result, the Miranda framework is not a robust, research-driven approach for protecting the rights 
of youth. Indeed, in J.D.B. v. North Carolina, the Supreme Court recognized this shortcoming and held 
ƚŚĂƚ�Ă�ĐŚŝůĚ͛Ɛ�ĂŐĞ�ŝƐ�ƌĞůĞǀĂŶƚ�ƚŽ�Miranda͛Ɛ�ĐƵƐƚŽĚǇ�ĂŶĂůǇƐŝƐ�ďĞĐĂƵƐĞ�ĐŚŝůĚƌĞŶ�ĂƐ�Ă�ĐůĂƐƐ�ĂƌĞ�ĚŝĨĨĞƌĞŶƚ�
than adults.7  Notably, Miranda, Gault, and J.D.B. describe only the Constitutional floor of protections 
that must be afforded to youth in an interrogation context.    

 
These bare minimum Miranda protections fail to fully protect children because they do not 

ĂĐĐŽŵŵŽĚĂƚĞ�ĨŽƌ�Ă�ĐŚŝůĚ͛Ɛ�ŚŝŐŚ�ƐƵƐĐĞƉƚŝbility to pressure and limited cognitive ability. Furthermore, 
Black children are disproportionally affected by the grave insufficiencies of the Miranda Doctrine. The 
current Doctrine fails to consider the unique vulnerabilities of Black youth experience when 
interacting with the police. As residents, law students, attorneys, and members of the community, 
we respectfully urge the DC Council to protect children from Miranda͛Ɛ�ƐŚŽƌƚĐŽŵŝŶŐƐ�ďǇ�ƌĞƋƵŝƌŝŶŐ, 
prior to any custodial interrogation, that (1) law enforcement provide youth with expanded warnings; 
2) youth be provided a reasonable opportunity to consult with counsel; and (3) waivers will only be 
valid if they are knowing, intelligent, voluntary, and made in the presence of counsel. 

 
II. The Insufficiencies of the Miranda Doctrine 

 
Although children only account for about 8.5% of arrests, nationally, they account for about 

one-third of false confessions.8 This often leads to wrongful convictions and severe dispositions 
because those who falsely confess are treated harshly throughout the rest of the juvenile or criminal 
legal process.9 Youth have difficulty understanding the Miranda rights, largely contributing to this 
high rate of wrongful convictions. 

 
�ĞĐĂƵƐĞ�ĐŚŝůĚƌĞŶ͛Ɛ�ĐŽŐŶŝƚŝǀĞ�ĂďŝůŝƚŝĞƐ�ĂƌĞ�Ɛƚŝůů�ĚĞǀĞůŽƉŝŶŐ͕�ŵŽƐƚ�ĐŚŝůĚƌĞŶ�ĐĂŶŶŽƚ�ŵĞĂŶŝŶŐĨƵůůǇ�

understand their Miranda rights.10 More specifically, only 20% of youth adequately understand their 
Miranda rights.11 Empirical evidence illustrates that adequately comprehending Miranda requires at 
least a tenth-grade reading level.12 Moreover, understanding two of the Miranda warning 
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protections, the right to remain silent and the right to have an attorney present, requires a college or 
graduate reading ability.13 As high as 85% of the youth in the juvenile legal system have disabilities, 
and children with disabilities inherently have difficulties in understanding the complexity of the 
Miranda doctrine.14 Due to economic, social, and educational disparities, these necessary reading 
levels are far beyond the majority of individuals, including adults, who are targets of custodial 
interrogations.15  

 
Furthermore, ͞[o]verwhelming empirical evidence shows that [youth] do not understand 

their Constitutional protection against self-incrimination or the consequence of waiving their 
ƌŝŐŚƚƐ͘͟16 In particular, many children do not understand that they will not incur consequences or 
court sanctions if they invoke their rights, such as the right to remain silent.17 Due to no fault of their 
own, children do not understand the purpose of an attorney or that an attorney will support them 
even if they are guilty.18 Additionally, ŵĂŶǇ�ĐŚŝůĚƌĞŶ�ŽĨƚĞŶ�ĐŽŶĨƵƐĞ�ƚŚĞ�ƚĞƌŵ͕�͞ŝŶƚĞƌƌŽŐĂƚŝŽŶ͕͟�ǁŝƚŚ�ĂŶ�
adjudication hearing and, therefore, do not understand that the right to have an attorney present 
during an interrogation means that they have the right to have an attorney present during 
questioning.19  Thus, because youth do not understand Miranda͛Ɛ protections, they cannot fully 
understand or appreciate the rights they are giving up when they waive them.20 

 
In addition to not fully understanding their rights or the consequences of waiving them, 

ĐŚŝůĚƌĞŶ� ĂůƐŽ� ͞ůĂĐŬ� ƚŚĞ� ƉƐǇĐŚŽƐŽĐŝĂů� ŵĂƚƵƌŝƚǇ� ĂŶĚ� ĐŽŐŶŝƚŝǀĞ� ĐĂƉĂĐŝƚǇ� ƚŽ� ǁĂŝǀĞ� Miranda ƌŝŐŚƚƐ͘͟21 
�ĞĐĂƵƐĞ�Ă�ĐŚŝůĚ͛Ɛ�ƉƌĞĨƌŽŶƚĂů�ĐŽƌƚĞǆ�ŚĂƐ�ŶŽƚ�ǇĞƚ�ŵĂƚƵƌĞĚ͕22 children focus on short-term rather than 
long-term consequences,23 especially in moments of stress.24 Thus, children are especially at risk of 
waiving their rights without considering the consequences in the inherently stressful setting of an 
interrogation.25 For example, when an officer tells a child that they can go home if they waive their 
Miranda rights and answer questions, the child is likely to waive their rights based on the short-term 
reward of going home.26 Furthermore, even if they could consider the long-term consequences, youth 
͚͞ŽĨƚĞŶ�ůĂĐŬ�ƚŚĞ�ĞǆƉĞƌŝĞŶĐĞ͕�ƉĞƌƐƉĞĐƚŝǀĞ͕�ĂŶĚ�ũƵĚŐŵĞŶƚ�ƚŽ�ƌĞĐŽŐŶŝǌĞ�and avoid choices that could be 
ĚĞƚƌŝŵĞŶƚĂů�ƚŽ�ƚŚĞŵ͛͘͟27 As a result, children as young as ten years old waive their Miranda rights 
about 90% of the time without understanding the rights they are giving up,28 often leading to false 
confessions and wrongful convictions.29 

 
III. Race Implications and Disproportionate Effects of the Miranda Doctrine 

 
For decades, tensions have existed between the Black community and the police. In the 

District of Columbia, police disproportionately stop, search, and arrest Black youth. Black youth are 
͞ƚĞŶ�ƚŝŵĞƐ�ŵŽƌĞ�ůŝŬĞůǇ�ƚŽ�ŐĞƚ�ƐƚŽƉƉĞĚ�ƚŚĂŶ�ƚŚĞŝƌ�ǁŚŝƚĞ�ƉĞĞƌƐ,͟�and between July and December of 
2019, police searched 738 Black youth and only four White youth. 30 In 2018, 98% of youth committed 
to the Department of Youth and Rehabilitation Services were Black.31 In 2015, Black youth made up 
just under 70% ŽĨ�ƚŚĞ��ŝƐƚƌŝĐƚ͛Ɛ�youth population, but accounted for over 95% of those arrested in 
the District.32 Black people continue to be disproportionally arrested, not just in heavily policed, 
predominantly Black neighborhoods, but also in areas with high concentrations of White people.33  
Furthermore͕��ůĂĐŬ�ǇŽƵƚŚ͛Ɛ�ǀŝĞǁ�ŽĨ� ƚŚĞ�ƉŽůŝĐĞ� ŝƐ�often learned and shaped at a very young age.34 
dŚĞƌĞĨŽƌĞ͕� ͞ĚŝƐƚƌƵƐƚ͕� ĨĞĂƌ͕� ĂŶĚ�ĞǀĞŶ�ŚŽƐƚŝůŝƚǇ�ďĞƚǁĞĞŶ�ƉŽůŝĐĞ� ĂŶĚ�ǇŽƵƚŚ�ŽĨ� ĐŽůŽƌ�ĞǆĂĐĞƌďĂƚĞ� ƚŚĞ�
psychological ĂƚŵŽƐƉŚĞƌĞ�ƚŚĂƚ�ƵŶĚĞƌŵŝŶĞƐ�ƚŚĞ�ǀŽůƵŶƚĂƌŝŶĞƐƐ�ŽĨ�DŝƌĂŶĚĂ�ǁĂŝǀĞƌƐ͘͟35  
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Moreover, Black men are more likely than White men to feel anxiousness and fearfulness 
during police encounters and , as a result, engage self-regulatory behavior to counteract any formed 
stereotypes regarding their guilt.36  For example, Black men are hyper aware to engage in eye-contact 
and remain mindful of their body language and word choice.37 �Ƶƚ͕� ĚĞƐƉŝƚĞ� Ă� �ůĂĐŬ�ŵĂŶ͛Ɛ� ƚƌƵĞ�
ŝŶƚĞŶƚŝŽŶƐ͕�͞ƚŚĞƐĞ�ƐĞůĨ-ƌĞŐƵůĂƚŽƌǇ�ĞĨĨŽƌƚƐ�ĂƌĞ�ŝŶƚĞƌƉƌĞƚĞĚ�ĂƐ�ƐƵƐƉŝĐŝŽƵƐ�ďǇ�ƉŽůŝĐĞ͘͟�ZĞƐĞĂƌĐŚĞƌƐ�have 
ƌĞĨĞƌƌĞĚ�ƚŽ�ƚŚŝƐ�ƉŚĞŶŽŵĞŶŽŶ�ĂƐ�͞ƐƚĞƌĞŽƚǇƉĞ�ƚŚƌĞĂƚ͘͟38 Although the study was limited to Black men, 
it can be reasonably inferred that Black youth engage in similar attempts to conform their behavior 
to the perceived expectations of the officer.  As a result, Black youth experience substantially 
different interactions with the police than their White counterparts, which leaves greater exposed to 
the shortcomings of the Miranda Doctrine. 

 
IV. The Impact on the District of Columbia 

 
The involuntary waiver of Miranda ƌŝŐŚƚƐ�ƌĞŵĂŝŶƐ�ĂŶ�ŝƐƐƵĞ�ǁŝƚŚŝŶ�tĂƐŚŝŶŐƚŽŶ͕��͘�͛͘Ɛ�ũƵǀĞŶŝůĞ�

legal ƐǇƐƚĞŵ͘�/Ŷ�ϮϬϭϮ͕�ƚŚĞ�DĞƚƌŽƉŽůŝƚĂŶ�WŽůŝĐĞ��ĞƉĂƌƚŵĞŶƚ�;͞DW�͟Ϳ�ĂƌƌĞƐƚĞĚ�Ă�ϭϱ-year old child and 
brought him to a police station, where an MPD detective questioned him around midnight.39 During 
ƚŚĞ� ŝŶƚĞƌǀŝĞǁ͕� ƚŚĞ�ĐŚŝůĚ͛Ɛ� ĨŽŽƚ�ǁĂƐ� ĐƵĨĨĞĚ�ƚŽ� ƚŚĞ� ĨůŽŽƌ͕�ƐŽ�ŚĞ�ǁĂƐ�ƵŶĂďůĞ� ƚŽ�ŵŽǀĞ� ĨƌĞĞůǇ͘40 Before 
reading the child his Miranda rights, the detective said:  

 
͞/�ŬŶŽǁ�ǇŽƵ�ŬŶŽǁ�ǁŚǇ�ǇŽƵΖƌĞ�ƵƉ�ŚĞƌĞ͕�ƐŽ�/�ĂŝŶΖƚ�ŐŽŶŶĂ�ƉůĂǇ�ƚŚĞ�͚/�ĚŽŶΖƚ�ŬŶŽǁ͛�ĐƌĂƉ͕�Ăůů�
right? I'm gonna give you an opportunity to give your version of what happened 
today, because ... I stand between you and the lions out there .... [W]e have a lot of 
things going on out there, and they're gonna try and say that you did it all. Okay? And 
I think what happened today was just a one-time thing. But before I came out here 
everybody said ... you did a whole bunch of stuff, but in order for us to have a 
conversation, I have to read you your rights and you have to waive your rights. If you 
answer no to any of the questions I ask you after I read you your rights, that's all, I 
ŵĞĂŶ͕�/�ĐĂŶΖƚ�ŚĂǀĞ�ƚŚĞ�ŝŶƚĞƌǀŝĞǁ͕�ŽŬĂǇ͍͟41 
 
After the officer made these coercive statements to the child, he read the child his Miranda 

rights.42 The child then waived his rights and confessed.43 �ĞĐĂƵƐĞ�ƚŚĞ�ŽĨĨŝĐĞƌ͛Ɛ�ƐƚĂƚĞŵĞŶƚƐ�ŝŵƉůŝĞĚ�
that invoking his Miranda rights would make the situation even worse, the officer made the boy feel 
helpless, as if he had no choice but to waive his Miranda rights and confess. 44 The District of  Columbia 
�ŽƵƌƚ�ŽĨ��ƉƉĞĂůƐ�ĨŽƵŶĚ�ƚŚĂƚ�ƚŚĞ�ŽĨĨŝĐĞƌ͛Ɛ�ƐƚĂƚĞŵĞŶƚƐ�ĚŝĚ�ŶŽƚ�ŐŝǀĞ�ƚŚĞ�ĐŚŝůĚ�Ă�ƌĞĂů�ĐŚŽŝĐĞ�ĂŶĚ�ƚŚĂƚ�ŚŝƐ�
waiver was, therefore, involuntary.45 dŚŝƐ� ŝƐ� ũƵƐƚ� ŽŶĞ� ŽĨ�ŵĂŶǇ� ĞǆĂŵƉůĞƐ� ƚŚĂƚ� ŝůůƵƐƚƌĂƚĞƐ� Ă� ĐŚŝůĚ͛Ɛ�
susceptibility to waiving Miranda rights during an inherently coercive police interrogation.   

 
V. A New Approach  

 
To better protect children from the current inadequacies of the Miranda doctrine, the District 

of Columbia should make any statement made by a minor in a custodial interrogation inadmissible 
unless (1) the minor was advised of their rights by the interrogating law enforcement official,46 (2) 
the minor was given an opportunity to confer with an attorney regarding the waiver of those rights, 
and (3) the minor knowingly, intelligently, and voluntarily waived those rights in the presence of 
counsel. D.C. should not permit any child to waive any Miranda right without assistance from counsel. 
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These protections would ensure that waivers are actually knowing, intelligent, and voluntary; prevent 
false confessions; and reduce wrongful convictions. 

 
Other jurisdictions have already codified protections for youth in custodial interrogations, 

including (1) requiring children to consult with a counsel during police questioning, (2) not allowing 
children to waive Miranda rights without consulting with an attorney, and (3) making inadmissible 
any statement made outside the presence of counsel. Specifically, New Jersey requires the assistance 
of counsel before a child can waive any right, including a Miranda right.47 Additionally, California 
recently passed legislation that requires all minors to consult with an attorney before waiving any 
Miranda right.48 Furthermore, Illinois requires counsel at all custodial interrogations for children 
under 15 who are suspected of committing homicide or another serious offense.49 Similarly, in West 
Virginia, statements made by children under 14 during custodial interrogations are not admissible in 
court unless counsel was present during the interrogation.50  

 
States and cities across the United States continue to codify further protections for youth in 

custodial interrogations. For example, in New York, there is a bill that, if it becomes law, will mandate 
that children are only interrogated when necessary and only after consulting with an attorney.51 
Baltimore City has alsŽ� ƚĂŬĞŶ� ƐƚĞƉƐ� ƚŽ� ĞŶƐƵƌĞ� ƚŚĂƚ� Ă� ĐŚŝůĚ͛Ɛ� ĐŽŶƐƚŝƚƵƚŝŽŶĂů� ƌŝŐŚƚƐ� ĂƌĞ� ƉƌĞƐĞƌǀĞĚ͘�
^ƉĞĐŝĨŝĐĂůůǇ͕�ƚŚĞ�DĂƌǇůĂŶĚ�^ƚĂƚĞ͛Ɛ��ƚƚŽƌŶĞǇ͛Ɛ�KĨĨŝĐĞ�ŚĂƐ�ĞǆƉůŝĐŝƚůǇ�ĞǆƉƌĞƐƐĞĚ�ŝƚƐ�ƉůĂŶƐ�ƚŽ�ĚĞǀĞůŽƉ�ƉŽůŝĐǇ�
that will make statements made by a minor outside the presence of counsel inadmissible.52 

 
Although some states require parents to be present during custodial interrogations as a way 

to potentially guard against coerced waivers or confessions, ƚŚŝƐ� ͞ƉƌŽƚĞĐƚŝŽŶ͟� ŚĂƐ� ƉƌŽǀĞŶ� ƚŽ� ďĞ�
inadequate. Instead, attorneys are best positioned to explain Miranda rights to children. Generally, 
ƉĂƌĞŶƚƐ�ĚŽ�ŶŽƚ�ŚĂǀĞ�ƚŚĞ�ŶĞĐĞƐƐĂƌǇ�ůĞŐĂů�ŬŶŽǁůĞĚŐĞ�ƚŽ�ƌĞƉƌĞƐĞŶƚ�ƚŚĞŝƌ�ĐŚŝůĚ͛Ɛ�ďĞƐƚ�ŝŶƚĞƌĞƐƚ͘53 In fact, 
͞ŝŶ�Ϯϰ�ŽƵƚ�ŽĨ�Ϯϱ�ŝŶƚĞƌƌŽŐĂƚŝŽŶƐ͕�ƚŚĞ�ƉĂƌĞŶƚƐ�ĞŝƚŚĞƌ�ĚŝĚ�ŶŽƚŚŝŶŐ�Žƌ�ĂĨĨŝƌŵĂƚŝǀĞůǇ�ĂŝĚĞĚ�ƚŚĞ�ƉŽůŝĐĞ͟�ďǇ  
advising their children to confess or to tell the truth.54 One notable example of a case where children 
ǁĞƌĞ�ǁƌŽŶŐĨƵůůǇ�ĐŽŶǀŝĐƚĞĚ�ďĂƐĞĚ�ŽŶ�ĨĂůƐĞ�ĐŽŶĨĞƐƐŝŽŶƐ�ŝƐ�ƚŚĞ��ǆŽŶĞƌĂƚĞĚ�&ŝǀĞ͕�ǁŚĞƌĞ�ƚŚĞ�ĐŚŝůĚƌĞŶ͛Ɛ�
parents encouraged the boys to waive their right to remain silent and further encouraged them to 
cooperate with the police.55 The parents, like their children, felt helpless and powerless to resist 
police pressure during the interrogations. Thus, merely having a parental or custodial guardian 
present would not adequately preserve Miranda͛Ɛ��ŽŶƐƚŝƚƵƚŝŽŶĂů�ƉƌŽƚĞĐƚŝŽŶƐ͘56 

 
Moreover, providing minors a more expansive explanation of their Miranda rights alone 

would not be enough to protect youth from involuntarily waiving their rights. To create a fully 
comprehensive explanation of Miranda͛Ɛ�ƉƌŽƚĞĐƚŝŽŶƐ�ƚŚĂƚ�ŵŽƐƚ�ǇŽƵƚŚ�ĐŽƵůĚ�ĨĂĐƚƵĂůůǇ�ĂŶĚ�ƌĂƚŝŽŶĂůůǇ�
understand would be both impractical and ineffective. For example, England and Wales created a 
comprehensive 44-ƉĂŐĞ�͞ĞĂƐǇ�ƌĞĂĚ͟�ůĞƚƚĞƌ�ŽĨ�ƌŝŐŚƚƐ�ĨŽƌ�ƉĞŽƉůĞ�ŝŶ�ĐƵƐƚŽĚǇ͘57 However, because it is so 
unlikely that a child could understand and internalize such a lengthy document under the conditions 
often associated with custodial interrogation, England and Wales also requires counsel and an 
appropriate adult when youth are in police custody.58 ͞KŶ�ĂǀĞƌĂŐĞ͕�ĐƵƐƚŽĚŝĂů�ƐƵƐƉĞĐƚƐ�ĂƌĞ�ĞǆƉĞĐƚĞĚ�
ƚŽ� ĐŽŵƉƌĞŚĞŶĚ� ϭϰϲ� ǁŽƌĚƐ� ǁŝƚŚ� Ă� ƌĂŶŐĞ� ĨƌŽŵ� ϰϵ� ƚŽ� ϱϰϳ͕͟� ĂŶĚ� ůŽŶŐĞƌ� ƉŝĞĐĞƐ� ĂƌĞ� ĞƐƉĞĐŝĂůůǇ�
challenging.59 Thus, a comprehensive resource would not effectively communicate the Miranda 
doctrine to youth and would, therefore, not adequately protect against involuntary waivers.  

 



 

Protect Kids from Interrogations ͻ����:ƵƐƚŝĐĞ�>Ăď and Georgetown Juvenile Justice Initiative ͻ�October 2020 5 

Providing further Miranda protections would not only protect youth from falsely confessing 
but also save the District money that could be allocated to social programs. Detaining a young person 
can cost upwards of $621 per day and $226,665 per year.60 These numbers do not account for the 
long-term indirect costs of detaining youth, including less tax revenue, increased public assistance, 
and increased crime costs.61 Additionally͕�͞ďĞƚǁĞĞŶ�ůĂǁƐƵŝƚƐ�ĂŶĚ�ƐƚĂƚĞ�ƐƚĂƚƵƚĞƐ�ƚŚĂƚ�ĂǁĂƌĚ�ĨŝǆĞĚ�
compensation for wrongful convictions, state and municipal governments have paid out $2.2 billion 
ƚŽ�ĞǆŽŶĞƌĞĞƐ͘͟62  
 

 

The District of Columbia should make any statement made to law enforcement officers by 
any person under eighteen years of age inadmissible in any court of the District of Columbia for any 
purpose, including impeachment, unless:  
 

x The child is advised of their rights by law enforcement; 
x The child is given an opportunity to confer with an attorney; and 
x The child knowingly, intelligently, and voluntarily waives their rights in the 

presence of counsel.  
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Appendix: Proposed Amendments 
 

§ 16ʹ2316. Conduct of hearings; evidence.  
(g) A statement made by a person under 18 years of age to a law enforcement officer during a 
custodial interrogation shall be inadmissible for any purpose, including impeachment, in a transfer 
hearing pursuant to section 16-2307, in a dispositional hearing under this subchapter, or in a 
commitment proceeding under Chapter 5 or 11 of Title 21, unless the person under 18 years of age:  

(1) Is advised by a law enforcement officer in a developmentally appropriate manner of: 
(A) The person has the right to remain silent;  
(B) Anything the person says can be used against them in court;  
(C) Refusing to make a statement cannot be used as evidence that they were involved 

in a crime; 
(D) Making a statement does not mean they will be released from custody or that 

they will not be charged with a crime; 
(E) The person has the right to an attorney; 
(F) The person has the right to have someone else pay for the attorney at no cost to 

them; 
(G) The person has the right to privately speak with an attorney, immediately, before 

continuing to speak with a law enforcement officer; 
(H) The person has the right to be advised by an attorney regardless of whether they 

committed a crime; and 
(2) Is given a reasonable opportunity to confer privately and confidentially with an attorney; 

and  
(3) Through an attorney, knowingly, intelligently, and voluntarily waives their right to remain 

silent.  
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Good afternoon, Chairman Allen and members of the Committee. My 

name is Emily Tatro and I am the Deputy Director for the Council for Court 

Excellence (CCE). CCE is a nonpartisan, nonprofit organization with the mission 

to enhance justice in the District of Columbia. For nearly 40 years, CCE has 

worked to improve the administration of justice in the courts and related agencies 

in D.C. through research and policy analysis, facilitating collaboration and 

convening diverse stakeholders, and creating educational resources for the public. 

Please note that in accordance with our policy, no judicial member of CCE 

participated in the formulation or approval of this testimony. This testimony does 

not reflect the specific views of, or endorsement by, any judicial member of CCE 

Today, I am here to testify in support of the Strengthening Oversight and 

Accountability of Police Amendment Act of 2021 (SOAPAA). The Council for 

Court Excellence has long been a facilitator of conversations among and between 

people with all kinds of experience with D.C.’s complex justice system, including 

people who have experienced police violence and been arrested and incarcerated, 

survivors of crime, system actors and administrators, researchers, and advocates. 

The topic of police reform has consistently occupied these conversations and 
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remains far more than just a debate for many residents of the District; it has real consequences on 

individuals’ lives and impacts the broader community’s perceptions of safety and justice. The 

public knows all too well the harm that police can cause communities of color, and recent publicity 

of police violence both nationwide and in the District has brought to the forefront the structural 

flaws in our law enforcement systems. Violent police responses to last summer’s racial justice 

protests in the District serve as just one example of the behavior that so many wish to see 

changed.1   

The District is also notoriously over-policed and officers’ law enforcement actions have 

racially disparate impacts. D.C. has the highest per capita rate of law enforcement officers per 

resident of any large U.S. city. As of 2016, the Metropolitan Police Department (MPD) had 20% 

more police officers per resident than the next most heavily-policed city, Chicago.2 This high rate 

of law enforcement presence does not even account for the more than two dozen independent law 

enforcement agencies that have limited jurisdiction around the District, including the D.C. Housing 

Authority Police, the Metro Transit Police, the U.S. Park Police, and the U.S. Capitol Police.3 

According to the District Task Force on Jails & Justice, between 2013 and 2017, Black people 

composed 47% of D.C.’s population but 86% of its arrestees; during this period, Black people 

were arrested at 10 times the rate of white people in D.C.4 The SOAPAA makes several important 

 
1 See Elliot C. Williams, Maragaret Barthel, “D.C. Police Used Tear Gas, Arrested More Than 40 People During 
Black Lives Matter Protests In Adams Morgan”, The DCist, August 14, 2020, 
https://dcist.com/story/20/08/14/black-lives-matter-blm-protest-kettle-adams-morgan-dc-arrest/ 
2 The Council for Court Excellence, D.C.’s Justice Systems Overview 2020, 
http://www.courtexcellence.org/uploads/publications/DCs_Justice_Systems_Overview_2020.pdf 
3 Ibid. 
4, District Task Force on Jails and Justice, Jails & Justice: Our Transformation Starts Today, Phase II Findings and 
Implementation Plan, February 2021, 
http://www.courtexcellence.org/uploads/publications/TransformationStartsToday.pdf 
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steps towards a future in which we reduce the harm that law enforcement creates in D.C.’s Black 

communities by improving transparency, oversight, and accountability. 

On May 4, 2021, CCE hosted a discussion titled “The Future of Policing in the District, A 

Roundtable Discussion on Reform”, in partnership with the Office of the District of Columbia 

Auditor.5 Moderated by Auditor Patterson, the panelists included an activist, a Government Affairs 

professional, the D.C. Police Reform Commission Co-Chairs, the Executive Director of ACLU-

DC, and the Executive Director of the D.C. Police Foundation. Throughout the course of the 

conversation, panelists noted that mental health problems caused by over-policing receives 

insufficient attention.  They also discussed how the trauma that police brutality has inflicted upon 

communities of color is real and generational.  

In order to begin to repair the harm caused by problematic policing, the panelists explored 

how police should play a protective, community-based, preventative role, not an aggressive, 

intimidating, and ineffective one. The panel also discussed the traumatizing effects that police 

interactions can have on children, agreeing that police should not be present for conflicts involving 

any children, or in school situations at all. After identifying these specific issues, the panel 

discussed what they believed were necessary measures in order to begin addressing detrimental 

policy practices, including proving better services for returning citizens, hiring non-police 

personnel to respond to domestic violence calls, and increasing in transparency from the MPD 

 
5 The Council for Court Excellence, The Office of the District Auditor, The Future of Policing 
in the District, A Roundtable Discussion on Reform, July 21, 2021, http://www.courtexcellence.org/digital-
library&srch=roundtable&cat=&from=&till= 
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generally, and concluded that the MPD needs to have more accountability for its actions.6 This will 

require transparency from the department about the implementation of reforms. 

Transparency and improved communication by the police department were also the most 

prominent suggestions made by D.C. residents, in response to CCE’s 2015 survey on perceptions 

of public safety.7 Our analysis identified a disconnect between the problems that residents believe 

are most impactful in their neighborhood and the problems that police focus on, with only one 

third of all surveyed individuals believed that police focused on the right problems.8 Young people 

in particular stood out as having the worst relationship with their local police in many categories, 

including during street interactions. 74% of participants did not know a single local officer by 

name. This data is in alignment with the conclusions drawn by the Future of Policing roundtable 

discussion.9  Even though we conducted our survey six years ago, we heard similar sentiments and 

concerns with policing in our 2021 roundtable discussion.  

Renaming the Complaints Board to the Police Accountability Commission and expanding 

its role to allow more review of police behavior decisions, as contemplated by this bill, is directly 

responsive to the demands of the public that we have heard through our discussions. As members 

of the community have demonstrated, the public deserves transparency and accountability from 

their local police department. The administrative changes proposed in this bill could help promote 

 
6 Ibid. 
7 Community Preservation and Development Corporation, The Council for Court Excellence, Local Initiatives 
Support Corporation, Perceptions of Public Safety: Report on the 2015 DC Public Safety Survey, May 2016, 
http://www.courtexcellence.org/uploads/publications/Perceptions_of_Public_Safety_ExecSummary.pdf 
8 Ibid. 
9 The Council for Court Excellence, The Office of the District Auditor, The Future of Policing 
in the District, A Roundtable Discussion on Reform, July 21, 2021, https://dcauditor.org/report/the-future-of-
policing-in-the-district-a-roundtable-discussion-on-reform/ 
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those values in the MPD from the top down. CCE seeks to improve the D.C. justice system using 

fact-based, consensus driven reforms. The SOAPAA provides measures that can be taken to raise 

the standard of police behavior in the District, and to foster an environment where abuse and 

misconduct will no longer be tolerated. The Strengthening Oversight and Accountability of Police 

Amendment Act of 2021 is the beginning of a series of changes that are required for the 

Metropolitan Police Department to reform in a meaningful, and long overdue, way. 

 That concludes my testimony, thank you for your time and I look forward to answering any 

questions you may have. 
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Introduction 
 

Thank you, Chairperson Allen, and members of the Committee, for the 

opportunity to testify.  My name is Danielle Robinette.  I am a policy attorney at 

��������Ȃ�ȱ�� ȱ������ȱ���ȱ�ȱ��������ȱ��ȱ����ȱŜǯȱ Additionally, prior to law school, I was 

a public-school teacher.  I am testifying tod�¢ȱ��ȱ������ȱ��ȱ���ȱ��������Ȃ�ȱ�� ȱ������ȱ

which fights so every DC child can grow up with a stable family, good health, and a 

quality education.  ����ȱ������ȱŗŖŖȱ�����ȱ���ȱ��������ȱ��ȱ���ȱ����ȱ�� ¢���ǰȱ��������Ȃ�ȱ

Law Center reaches 1 out of every 9 childre�ȱ��ȱ��Ȃ�ȱ�������ȱ�������������ȱȮ more than 

5,000 children and families each year.1 

��������Ȃ�ȱ�� ȱ������ represents children and youth in foster care and, through 

our medical-legal partnership, families facing barriers to healthy housing or special 

education for their children.  In support of this work, we have long emphasized the 

importance of fair access to school for all students across the District.  Barriers to access 

are most prevalent for students who have experienced trauma and students with complex 

special education needs.  In both our guardian ad litem and special education work, we 

have had clients who experienced concerning interactions with police at school. 

As we have testified before, the presence of police in schools has a 

disproportionate negative impact on Black and Brown students and students with 

disabilities. 2  The cumulative effect of these interactions contributes to school pushout for 

these groups of students.  We therefore support the bills presently before the Committee 



and consider them to be a good initial step towards minimizing the harmful impacts of 

policing on Black, Brown, and/or disabled young people in DC.  My testimony today will 

focus on B24-0254, the ȃ������ȱ������ȱ��������ȱ���������ȱ���ȱ�������������¢ Amendment 

���ȱ��ȱŘŖŘŗȄ and B24-ŖřŖŜǰȱ���ȱȃ�����ȱ������ȱ���������ȱ���ȱ��ȱŘŖŘŗ.   

Strengthening Oversight & Accountability of Police on School Grounds 
 

We support the School Police Incident Oversight and Accountability Amendment 

Act because it will provide the Metropolitan Police Department (MPD), this Committee, 

and the Council detailed information needed to conduct effect oversight of police activity 

in schools, as well as some level of increased transparency through public reporting and 

Council oversight hearings.  �������ǰȱ ���ȱ ����ȱ ������¢ȱ �������ȱ ȃ�� ȱ �����������Ȅȱ ��ȱ

encompass not only School Resource Officers (SROs), but also civilian MPD employees, 

special police officers, campus police officers, employees of the Department of 

Corrections or Department of Youth Rehabilitation Services, and employees of the Court 

Services and Offender Supervision Agency, Pretrial Services, and Family Court Social 

Services.3  �¢ȱ���¢���ȱ��ȱ�ȱ����ȱ���������ȱ�������ȱ��ȱȃ�� ȱ�����������Ȅȱ��ȱ���ȱ�����¡�ȱ��ȱ

school, the bill will continue to serve a meaningful purpose even after SROs are phased 

out of DC schools. 

Transparency does not on its own, however, ensure accountability.  In its current 

form, this bill will not capture the full scope of student interactions with law enforcement 

and other school security personnel.  Instead, the bill relies on schools and MPD to report 
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incidents in which law enforcement interact with students.  Schools are required to report 

when they call law enforcement, recover a weapon or contraband, or involve law 

enforcement in a school action or activity.4  MPD is required to report school-based events 

���������ȱ���ȱ��������ȱ ��ȱȃ����ǰȱ������ǰȱ��ȱ������Ȅȱ�����������ȱ��ȱ������ȱ�������ǯ5   

��������Ȃ�ȱ�� ȱ������ȱ��ȱ���������ȱ���� by relying only on reports from schools 

and MPD, the data collected under this bill will not encompass the full range of concerns 

that students have regarding misconduct or harassment by law enforcement in their 

schools.  The data required by this bill will reflect the perspectives of schools and MPD, 

but not those of students.  Further, the data required to be reported may not capture 

informal interactions between students and law enforcement that may feel coercive or 

inappropriate to students as the law enforcement officer would have to report their own 

misbehavior.  Such incidents create opportunities for police interactions with students 

that could escalate into coercive exchanges or improper conduct but would not be 

captured by the data reporting required by this bill.   

Therefore, we encourage this Committee to work with the Committee of the Whole 

to explore ways in which students can report concerns regarding their experiences with 

law enforcement at school without fear of retaliation.  Additionally, we have heard from 

students that they often do not know whether a law enforcement officer is an SRO, a 

contracted security guard, or an employee of another District agency.  Any reporting 

mechanism, therefore, should be able to receive complaints from students regardless of 



the specific type of law enforcement or school security officer involved and regardless of 

whether the student is able to correctly identify the particular type of officer involved.  

Finally, we encourage the Committee to engage directly with youth to ensure that any 

���������ȱ��ȱ���������ȱ���������ȱ���������ȱ�����ȱ��������Ȃȱ�����ǯ 

Advancing Developmentally Appropriate Policing  
 
 As we have testified before, MPD practices affect young people differently that 

adults and can contribute to school avoidance and the school-to-prison pipeline.6  We 

therefore support the Youth Rights Amendment Act ǻȃ���ȱ���ȄǼȱbecause it requires MPD 

to use developmentally appropriate policing tactics when interacting with young people.7  

����� ���ȱ���ȱ�������ȱ��ȱ���ȱ������ȱ������ȱ����������Ȃ�ȱǻ���Ȃ�) report, we testified in 

support of their recommendations that minors be granted special protections from unjust 

police practices that fail to account for normal adolescent behaviors and the neuroscience 

of adolescence.8  The Act is a step in the right direction towards  codifying the PRCȂ� 

recommendations. 

 The Act makes two important changes to the DC Code to protect young people 

during interactions with law enforcement.  First, the Act requires MPD to ensure that 

minors are provided with developmentally appropriate Miranda warnings and that youth 

knowingly, intelligently, and voluntarily agree to waive their rights.9  A recent report by 

the DC Justice Lab and the Georgetown Juvenile Justice Initiative clearly outlines the 

insufficiencies of the current Miranda doctrine when applied to minors.10  The report 
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�����ǰȱȃ�������ȱ��������Ȃ�ȱ���������ȱ���������ȱ���ȱ�����ȱ��������ng, most children cannot 

meaningfully understand their Miranda rights.  More specifically, only 20% of youth 

adequately understand their Miranda ������ǯȄ11  Because most children do not 

understand their rights under the Miranda doctrine, they should have extra protections 

in protect them from police coercion.  Further, this report demonstrates how Black youth 

and youth with disabilities are disproportionately impacted by the current coercive 

practices employed by MPD.12 

Second, the Act prohibits the use of consent searches on anyone under the age of 

18.13  For many of the same reasons that current Miranda warnings are insufficient for 

children, the use of consent searches on minors takes advantage of the inherently unjust 

power dynamic between youth and police.  This power imbalance means that youth 

cannot freely consent to searches by police.  

Neuroscience tells us that adolescents are more likely than adults to be impulsive 

and sensation-�������ǰȱ��ȱ����ȱ���������ȱ�����ȱ��ȱȃ���������Ȅȱ�����ȱ������ȱ����ȱlong-

term consequences, and to be susceptible to peer pressure.14  Moreover, race and 

disability can intensify the fundamental power imbalance between a young person and 

a police officer.  For all DC youth, the use of developmentally appropriate policing 

practices will lessen the likelihood that an interaction between a young person and the 

police escalates into a dangerous situation.  For our clients specifically, namely youth in 

foster care and children with disabilities, we are hopeful that this change will also limit 



the instances in which manifestations of trauma and/or disability in youth are often 

misread as noncompliance or involuntary consent by law enforcement.  

Conclusion 
 

Thank you for this opportunity to testify, and I welcome any questions. 

 
1 ��������Ȃ�ȱ�� ȱ������ȱ������ȱ��ȱ����¢ȱ�����ȱ��ȱ��ȱ���ȱ��� ȱ��ȱ ���ȱ�ȱ������ȱ�����¢ǰȱ����ȱ������ǰȱ���ȱ�ȱ
quality education. Judges, pediatricians, and families turn to us to advocate for children who are abused 
��ȱ���������ǰȱ ��ȱ����Ȃ�ȱ��������ȱ��ȱ������ǰȱ��ȱ ��ȱ����ȱ������ȱ��������ȱ����ȱ���Ȃ�ȱ��ȱ������ȱ�¢ȱ��������ȱ
alone. With almost 100 staff and hundreds of pro bono lawyers, we reach 1 out of every 9 children in 
��Ȃ�ȱ�������ȱ�������������ȱȮ more than 5,000 children and families each year. And we multiply this 
impact by advocating for city-wide solutions that benefit all children. 
2 See, e.g., School Security in the District of Columbia and Public Charter Schools, Public Roundtable Before the 
Comm. of the Whole, D.C. Council, (April 21, 2021) (testimony of Danielle Robinette, Policy Attorney, 
��������Ȃ�ȱ�� ȱ������Ǽǰȱavailable at: https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-
Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf 
3 See B24-0254 ȃSchool Police Incident Oversight and Accountability Amendment Act of 2021,ȄȱSec. 2(a). 
4 See id., at Sec. 2(b) (amending DC Code § 38-236.09). 
5 See id., at Sec. 3 (amending DC Code § 5-113.01). 
6 See, e.g., School Security in the District of Columbia and Public Charter Schools, Public Roundtable Before the 
Comm. of the Whole, D.C. Council, (April 21, 2021) (testimony of Danielle Robinette, Policy Attorney, 
��������Ȃ�ȱ�� ȱ������Ǽǰȱavailable at: https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-
Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf  
7 See B24-0306 ȃYouth Rights Amendment Act of 2021Ȅ (amending DC Code § 16-2316(b) and § 23-256). 
8 See The Recommendations of the Police Reform Commission, Joint Public Roundtable Before the Comm. on 
Judiciary and Public Safety and the Comm. of the Whole, D.C. Council, (May 20, 2021) (testimony of 
��������ȱ���������ǰȱ�����¢ȱ�������¢ǰȱ��������Ȃ�ȱ�� ȱ������Ǽǰȱavailable at: 
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_Joint-Hearing-on-PRC-
Recommendations_Revised.pdf  
9 See B24-0306 ȃYouth Rights Amendment Act of 2021Ȅȱ���ǯȱŘǻ�Ǽǯ 
10 See Katrina Jackson & Alexis Meyer, ȃDemanding a More Mature Miranda for Kids,Ȅȱ�� 1-2 (Oct 2020), 
available at: https://www.defendracialjustice.org/wp-content/uploads/toolkit-files/Policy-
Advocacy/Sample-Policy-Reports/More-Mature-Miranda.pdf  
11 Id., at 1. 
12 Id., at 2. 
13 See B24-0306 ȃYouth Rights Amendment Act of 2021Ȅȱ���ǯȱřǯ 
14 See J.D.B. v. North Carolina, 564 U.S. 261, 273 (2011); see also Laurence Steinberg, et. al., ȃAre 
�����������ȱ����ȱ������ȱ����ȱ������ǵȱ������Ȃȱ������ȱ��ȱ��������ǰȱ���ȱ��������ȱ�����ȱ������¢ǰȱ���ȱ���ȱ
Alleged APA ȁ��������ȂǰȄ 64 AM. PSYCHOL. 583, 592 (2009), available at: 
https://pubmed.ncbi.nlm.nih.gov/19824745/#:~:text=Simmons%20(2005)%2C%20which%20abolished,are%
%2020as%20mature%20as%20adults  

https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_School-Security-in-the-District-of-Columbia-and-Public-Charter-Schools.pdf
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_Joint-Hearing-on-PRC-Recommendations_Revised.pdf
https://childrenslawcenter.org/wp-content/uploads/2021/07/CLC-Testimony_Joint-Hearing-on-PRC-Recommendations_Revised.pdf
https://www.defendracialjustice.org/wp-content/uploads/toolkit-files/Policy-Advocacy/Sample-Policy-Reports/More-Mature-Miranda.pdf
https://www.defendracialjustice.org/wp-content/uploads/toolkit-files/Policy-Advocacy/Sample-Policy-Reports/More-Mature-Miranda.pdf


 

 
 

 
October 15, 2021 

 
 
 
VIA FIRST CLASS MAIL AND ELECTRONIC MAIL 
 
Council of the District of Columbia 
Committee on the Judiciary & Public Safety 
1350 Pennsylvania Avenue, NW 
Washington, DC 20004 
 

Re:  Strengthening Oversight and Accountability of Police Amendment Act of 2021  

Dear Councilmembers: 

I am writing as Chairman of the Fraternal Order of Police, Metropolitan Police 
Department Labor Committee, D.C. Police Union (“D.C. Police Union”) and on behalf of the 
nearly 3,200 members of the D.C. Police Union regarding the proposed legislation entitled the 
Strengthening Oversight and Accountability of Police Amendment Act of 2021 (the “Act”). The 
Act proposes sweeping changes to many of the laws, rules, and regulations that govern police 
officers in the District, and will have a significant negative impact on current D.C. Police Union 
members and the ability of the Metropolitan Police Department to recruit new officers. This 
comes at a time when our membership and the number of police officers who protect and serve 
the citizens of the District is at an historic low. While I have concerns about many of the 
proposed amendments contained in the Act, I have focused my comments on three specific 
proposals that are most troubling.   

 1. Creation of a Publicly Accessible Database for Disciplinary Records and  
  Expansion of D.C. FOIA 

Section 7 of the Act proposes to create a public “Officer Disciplinary Records Database” 
that will contain “Disciplinary history and records of each sworn officer.” To establish this public 
database, the Act drastically amends the D.C. Freedom of Information Act (“FOIA”) for police 
officer records only. Specifically, the Act adds a new subsection to FOIA (D.C. Code § 2-534(d-
1)), for the express purpose of making MPD police officer disciplinary records subject to public 
disclosure. The Act broadly defines disciplinary records to include “any record created in the 
furtherance of a disciplinary proceeding,” which includes mere “allegations” made against an 
officer without any distinction drawn for sustained disciplinary violations or completely 
unfounded allegations. The Act also irresponsibly permits the public disclosure of an officer’s 
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“medical history,” “mental health service,” and “substance abuse treatment service,” if such 
documents are “relevant to the disposition of the investigation” or “mandated by a disciplinary 
proceeding.” The Act also amends D.C. Code § 2-534(a)(12) to allow the name of the police 
officer contained in the disciplinary record to be publicly revealed. Significantly, this amendment 
to FOIA would make MPD officers the only District employees whose names would be publicly 
disclosed in the production of disciplinary records. 

The proposed amendments in the Act make clear that the intent of the Act is not to 
increase police accountability, but is instead aimed at publicly shaming and humiliating District 
police officers. Indeed, FOIA has a specific exemption from disclosure for: “Information of a 
personal nature where public disclosure thereof would constitute a clearly unwarranted invasion 
of personal privacy.” D.C. Code § 2-534(a)(2). The Act disposes of this long-standing exemption 
for police officers only, and explicitly permits the public disclosure of highly personal medical 
history records, mental health service records, and substance abuse treatment service records. The 
Act further allows the public disclosure of the officer’s name associated with these highly 
personal records, thereby destroying the officer’s legitimate expectation of privacy in their 
medical and mental health records. Indeed, the D.C. Court of Appeals has specifically recognized 
that “MPD employees have a cognizable privacy interest in the nondisclosure of their names and 
other identifying information.” District of Columbia v. Fraternal Order of Police, 75 A.3d 259, 
268 (D.C. 2013). The Court of Appeals has further held as follows: 

[T]here is no dispute that police officers subject to departmental disciplinary 
proceedings have far more than a de minimis privacy interest in not being publicly 
identified. The propriety of redactions reasonably necessary to ensure their 
anonymity is not in doubt. “[E]ven with names redacted,” the disclosure of other 
personal information may result in an invasion of their privacy because 
individuals “can often be identified through other, disclosed information” and the 
“later recognition of identifying details.” 

Fraternal Order of Police/Metro. Police Labor Comm. v. District of Columbia, 124 A.3d 69, 77 
(D.C. 2015). The Act abolishes this recognized, cognizable privacy interest. In addition, after 
stripping D.C. Police Union members of all legitimate expectations of privacy that they had when 
joining the Department, the Act provides no mechanism for D.C. Police Union members to 
contest or attempt to prevent the public disclosure of these highly personal records. During the 
past year, suicides among D.C. Police Union members have increased and mental health issues 
and PTSD has spiked. Some have speculated that members’ involvement in violent unrest maybe 
one of the causes of this tragic development. Unfortunately, the PTSD and mental health issues 
caused by members’ involvement in dealing with unrest can, and often does, manifest itself in 
disciplinary matters often caused by a lack of counseling and self-medicating. The insensitive 
nature in which the Council intends to make personnel records, medical records, and mental 
health records publicly available is appalling and disrespects the brave and honorable service that 
D.C. Police Union members provided the nation over the past year and a half. 

The Act further requires the production of disciplinary records in which the underlying 
allegations were completely unfounded or that result in the officer being exonerated. Thus, 
officers against whom false or frivolous disciplinary allegations were made will still be placed in 
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the Act’s public database and wrongly identified as an officer who has committed an act 
warranting discipline. This singles-out D.C. Police Union members for disparate treatment 
compared to all other District government employees and creates disclosure obligations that no 
other regulated profession experiences. For example, attorneys practicing law in the District, with 
whom the highest levels of trust and fiduciary obligations are imposed, do not have disciplinary 
allegations made public by D.C. Bar Counsel unless and until the attorney has been served with a 
petition instituting formal charges or the attorney has agreed to be formally disciplined. Similarly, 
health care professionals in the District of Columbia are investigated by the D.C. Health 
Regulation and Licensing Administration (“HRLA”). Notably, the HLRA is permitted to resolve 
complaints informally if there is no violation of the law or regulation or if the HLRA otherwise 
deems such informal resolution appropriate. It is only when the HLRA takes formal disciplinary 
action that the matter is publicly disclosed. In stark contrast, through the Act, the Council is 
establishing a public database through which D.C. Police Union members will be publicly listed 
by name in a disciplinary database, even for completely meritless disciplinary matters that were 
not sustained. This does nothing to improve accountability or relations between the police and 
the public and instead gives false credence to frivolous complaints of misconduct. The Council 
completely overlooks the fact that, in defending against these claims, officers are frequently 
required to rely on highly personal and private information in order to clear their names of the 
charges, all of which will become public information. 

In addition, the Act’s sweeping amendments to FOIA are not in any way tailored to any 
specific police reform. Instead, all disciplinary records concerning any type of allegation or 
misconduct must be produced. The recent police reform acts passed by the Council were 
precipitated by a use of force incident involving George Floyd. However, the creation of the 
public disciplinary database and amendments to FOIA are not tailored to require the disclosure of 
sustained discipline involving the use of force. Instead, the Act casts a broad net to encompass all 
disciplinary allegations, no matter how frivolous, to publicly disparage D.C. Police Union 
members and force them to publicly defend themselves and their reputations against unfounded 
allegations. 

Furthermore, it would be fundamentally unfair to make the Act retroactive and applicable 
to past disciplinary records that were created prior to the passage of the Act. All current D.C. 
police officers were hired by the MPD with the legitimate and reasonable expectation of privacy 
in their personnel and medical records. The Act’s proposed abolition of these privacy rights 
cannot be imposed on current D.C. police officers who were induced to accept their employment 
with the MPD under these expectations of privacy. Similarly, former D.C. police officers who 
have retired from the MPD worked their entire careers and retired with an expectation of privacy 
in their personnel records. Moreover, D.C. Code § 1-631.05 requires certain information to be 
removed from an employee’s personnel file, including information that “concerns an event more 
than 3 years in the past upon which an action adverse to an employee may be based.” To the 
extent that the MPD has failed to remove these documents from D.C. Police Union members’ 
personnel files, public production of these documents would violate D.C. Code § 1-631.05 and 
expose the MPD and the District to liability.   

2. Drastic Expansion of the Office of Police Complaints 
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One year after making substantial revisions to the Office of Police Complaints, the 
Council is again attempting to overhaul the Office of Police Complaints. After expanding the 
OPC Board to include nine members comprised of one member from each Ward in the District, 
the Council proposes to completely overhaul the OPC to include nine voting members comprised 
of: “at least three members between the ages of 15 and 24;” two members from immigrant 
communities; two members from the LGBTQIA community; and two members with disabilities. 
See Act at Section 5. In doing so, the demographic with the largest representation amongst the 
nine voting members of the OPC Board could be juveniles who are not even permitted to vote in 
District of Columbia or Federal elections. This composition of individuals is not representative of 
the general population in the District of Columbia and is not best suited to perform the functions 
of the OPC Board. 

The Act also permits complaints to be filed “anonymously.” This proposal completely 
undermines and abolishes the defined purpose for establishing the OPC, which is as follows:   

The purpose of this subchapter is to establish an effective, efficient, and fair 
system of independent review of citizen complaints against police officers in the 
District of Columbia, which will:  
(1) Be visible to and easily accessible to the public; 
(2) Investigate promptly and thoroughly claims of police misconduct; 
(3) Encourage the mutually agreeable resolution of complaints through 
conciliation and mediation where appropriate; 
(4) Provide adequate due process protection to officers accused of 
misconduct; 
(5) Provide fair and speedy determination of cases that cannot be resolved 
through conciliation or mediation; 
(6) Render just determinations; 
(7) Foster increased communication and understanding and reduce tension 
between the police and the public; and 
(8) Improve the public safety and welfare of all persons in the District of 
Columbia. 
 

D.C. Code § 5-1102 (emphasis added). The defined purpose of OPC of encouraging agreeable 
resolutions through conciliation and mediation and fostering increased communication and 
reducing tension between the police and public is not possible when the complainant is 
anonymous. Equally important, the defined purpose of providing adequate due process to officers 
accused of misconduct, fair and speedy determinations, and just determinations, cannot possibly 
be accomplished when the complainant is anonymous and police officers are precluded from 
confronting their accusers in an evidentiary hearing. Similarly, D.C. Code § 5-1111(b) permits the 
Executive Director of OPC to dismiss a complaint if the complainant refuses to participate in the 
investigation. This D.C. Code section recognizes that cooperation from the complainant is 
necessary to properly adjudicate an OPC complaint, but is rendered meaningless when the 
complainant is anonymous.  
 



    

5 
 

 The Act also irresponsibly expands the authority of the OPC’s Executive Director to 
complete administrative OPC investigations while criminal prosecution is being considered by 
the U.S. Attorney. See Act at Section 10(d). Significantly, the Act states: “The Executive Director 
may complete an administrative investigation, including conducting interviews of subject 
officers, in cases where the public interest weighs against delaying the completion of the 
administrative investigation until after the United States Attorney decides whether to prosecute.” 
See Act at Section 10(d)(2)(emphasis added). Through this provision, the Council has made clear 
that it is no longer interested in having the OPC “render just determinations” that “provide 
adequate due process protection to officers accused of misconduct.” Instead, the Council is 
endorsing and encouraging the OPC to conduct one-sided investigations as quickly as possible, 
without waiting for the U.S. Attorney to make a reasoned determination on potential criminal 
prosecution. While the decision on whether to criminally prosecute a police officer is pending, 
any police officer interviewed by OPC will undoubtedly invoke their Fifth Amendment Right 
even in cases in which the officer believes they did nothing wrong. Thus, OPC will be left with a 
rushed, one-sided investigation that fails to provide due process to the officer involved, fails to 
result in a just determination, and forecloses any chance of mediation or conciliation. Moreover, 
D.C. Code § 5-1031 (the “90-day rule”) was adopted to address and avoid the constitutional 
issues created when an agency conducts an administrative investigation while potential criminal 
prosecution is pending. As such, the Act disregards the wisdom of prior Councils in passing the 
90-day rule in favor of rough justice that swiftly punishes D.C. Police Union members whether 
warranted or not. The information gained from members who are interrogated by OPC who 
provide any information that is then used by a prosecutor will jeopardize the prosecution. The 
Council needs to look no further than a case last week in one of our neighboring jurisdictions to 
see how reckless this provision would be.1 
 
   3. Expanding the Authority of the D.C. Auditor to Make MPD Policy 
  

  The Act proposes to create within the Office of the D.C. Auditor a new position of   
Deputy Auditor for Public Safety. The Deputy Auditor for Public Safety position does not require 
any actual law enforcement experience as a qualification for the position, but nonetheless 
provides the Deputy Auditor with the authority to: “Review, analyze, and make findings and 
recommendations on any policy, practice, or program within the Metropolitan Police 
Department.” See Act at p. 3. Without any practical law enforcement experience, the Deputy 
Auditor for Public Safety does not have the requisite knowledge or expertise to make 
recommendations concerning MPD policies and practices. Instead, the MPD’s policies and 
practices have been developed over decades of policing experience and through bargaining 
between the D.C. Police Union and MPD management. An inexperienced auditor’s involvement 
in recommending policies and practices for policing could result in ineffective policies or in 
placing D.C. Police Union members at risk of harm.  

 
  The 3,300 men and women of the cannot urge the Council strenuously enough to take no 
action on this bill. 

                                                           
1  See https://www.capitalgazette.com/news/crime/ac-cn-annapolis-police-misconduct-
dismiss-20211005-wcqi5i7p45aingqtr3qnqxdadi-story.html. 
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During these difficult times, the nearly 3,200 members of the D.C. Police Union remain 
steadfastly committed to serving and protecting the citizens of the District of Columbia. I 
welcome the opportunity to address the Council on these issues and answer any questions it may 
have. 

 
Very Truly Yours, 
 

 
Greggory Pemberton  
Chairman  
D.C. Police Union 

 

 

 
 



Naiké Savain
Policy Counsel, DC Justice Lab
1200 U Street, NW
Washington, DC 20009

Chairperson Charles Allen, Committee on Judiciary and Public Safety
1350Pennsylvania Avenue, NW, Suite 110
Washington, DC 20004

RE: B24-0306 Youth Rights Amendment Act of 2021

October 21, 2021

Chairperson Allen and membersof the Committee,

My name is Naiké Savain. | am a former guardian ad litem for children in foster care in
the District, a former member of the District's Police Reform Commission, a resident of Ward 7,
and Policy Counsel at the DC Justice Lab.' The DC Justice Lab is grateful to Councilmember
Robert White for introducing this crucial piece of legislation based on work that helped launch
the DC Justice Lab.? The Youth Rights Amendment Act of 2021 is a necessary step toward
ensuring the District's laws are developmentally responsive, evidence-based, and racially just.
Although we fully support the passage of this bill, there are two minor amendments that we
propose to ensure it works as intended (attached). We also propose including an explanation of
“developmentally appropriate,” written by Isabella Todaro during an internship with the DC
Justice Lab, in the committee report to guide judges in applying a uniform analysis of fact
patterns (attached). Interactions with police have the potential to derail children's entire lives,
and Black and brown children are almost exclusivelythe ones affected by the damaging lack of
protection available in the District of Columbia. The Youth Rights Amendment Act of 2021 is
essential to protecting young Black and brown residents who make up the District's entire
juvenile system despite only being approximatelyhalfof the population.

* DC Justice Labis a Black-ledpolicy advocacy organization that fights to create a District that recognizes
the humanity in each and every one of us regardless of identity or past mistakes. This means advocating
for policies in policing, prosecution, and punishment that are evidence-based, community-driven, and
racially just. | am here to testify today in favor of the YouthRights Amendment Act of 2021 as a policy that
fulfils all three of those requirements.
? In May 2020, Alexis Mayer and Katrina Jackson, who were GW Law students at the time, wrote a
proposal with the Georgetown Juvenile Justice Initiative calling for more Mature Miranda protections for
children. Their report = is_-—sincluded ~=—sbelow = and_—is-_—_—available_—at
https:/statict .sauarespace, com/statio/5ed643606799128801 4o4c/t/5f7cb311f1089b28400d4ad5/160200
‘7825403/More+Mature+Miranda,odf.  

https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f7cb311f1089b28400d4ad5/1602007825403/More+Mature+Miranda.pdf
https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f7cb311f1089b28400d4ad5/1602007825403/More+Mature+Miranda.pdf


 

Developments in neuroscience over the past three decades have made clear that
humans’ brains do not fully develop until our twenties. Specifically, scientists have determined
that adolescence is “one of the most dynamic events of human growth and development,
second only to infancy in terms of the rate of developmental changes that can occurwithin the
brain’ and that “the brain undergoes a ‘rewiring’ process that is not complete until
approximately 25 years of age.”* During adolescence, a period of approximately fifteen years
(generally between ages 10-25), we humans are more impulsive, prioritize short-term benefits,
and are less capable of understanding long-term consequences. Adolescents are also less
capable of understanding complex legal warnings such as the right to remain silent or refuse
consent to a search, much less what a waiver entails or what the consequences of said waiver
might be.* Moreover, children involved in the juvenile system have a higher rate of learning
disabilities and other cognitive impairments® making them even less able to understand their
rights and the consequences of waiving them than typical adolescents. In 2020, Dr. Shameka

Stanford, an Associate Professor at Howard University who specializes in “Juvenile Forensic

Speech-Language Pathology and the Impact and Confluence of cognitive-communicative
disorders on academic success, criminal thinking and behavior, and criminal recidivism in at-risk
minority youth," testified that she studied the relationship between children's cognitive and
communication impairments and the heightened risk of system involvement in Black youth in
DC, and she found that 90%ofparticipants were unable to define 70%ofthe words presented
in Miranda warnings. It is nearly impossiblefor waivers or consent to be knowing, voluntary, and
intelligent when nine out of ten children involved in the juvenile system do not understand the
language used to provide warnings about their rights and the consequences of waiving them.

In addition to misunderstanding their rights, children are significantly more likely to
confess falsely in the hopes of securing short-term benefits, such as their immediate release,
without appreciating the potential long-term consequences. In 2020, the National Registry of
Exonerations found that false confessions made up about 12% of all cases but 36% of the

° Mariam Arain et al., Maturationofthe Adolescent Brain. Neuropsychiatric Disease and Treatment v. 9,
449-461 (2013); availableathitps://www.ncbi.nim.nih.gow/pme/articles/PMC3621648/.
“Katrina Jackson, Alexis Mayer, Demanding a More Mature Miranda for Kids, October 2020, 2; available
at
https:/statict .sauarespace.com/statio/5edff643606799128801 4o4c/t/5f7cb311f1089b28400d4ad5/160200

Taryn VanderPyl, The Intersection of Disproportionality in Race, Disability, and Juvenile Justice, 15
JUST. POLY J. 1, 2 (2018).

 

https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f7cb311f1089b28400d4ad5/1602007825403/More+Mature+Miranda.pdf
https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f7cb311f1089b28400d4ad5/1602007825403/More+Mature+Miranda.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3621648/


cases in which the defendant was a child at the time of the alleged offense.® That means
children are three times more likely to give a false confession than adults. These findings have
been consistent for years. In 2014, an article published by the American Psychological
Association evaluated 328 exoneration cases and found that “44 percent of juveniles falsely
confessed, compared to 13 percent of adults. Among the youngest cases, involving 12- to
15-year-olds, 75 percent falsely confessed (Gross, Jacoby, Matheson, Montgomery, & Patil,
2005). In laboratory experiments with mock crimes (Redlich & Goodman, 2003), self-report
studies of confession behavior (Gudjonsson, Sigurdsson, Sigfusdottir, & Young, 2012), and
hypothetical vignettes (Goldstein, Condie, Kalbeitzer, Osman, & Geier, 2003), adolescents are
consistently more likely to falsely confess than adults.””

Children are not capable of giving knowing and voluntary consent to a search for the
same reasons they are more likely to falsely confess: they don't understand their rights, they are
intimidated, and they cannot fully appreciate long-term consequences.* Furthermore, children
who have witnessed the mistreatment of their communities have no reason to believe it would
be safe to withhold consent. In fact, DC's Black youth are conditioned to “consent to searches
whenever they see MPD in an effort to avoid further harm. Yet our current legal systems operate
in a world of legal fiction by allowing children to be treated as though they were adults who are
fully capable of performing complex risk-reward analyses in stressful and high-risk situations.
This practice of treating children as something they are not and penalizing them for cognitive
immaturity that is typical ofa period of normal human development is cruel, unjust, and serves
no legitimate purpose given the high rateoffalse confessions.

 

The phrase “developmentally appropriate” will be the basis on which judges determine
whether warnings were provided consistent with this bill. However, neither this bill nor the DC
Code offer guidance on how that phrase should be interpreted. Consequently, we recommend

© Age and Mental Status of Exonerated Defendants Who Confessed, available at
httos://www.law.umich .edu/special/exoneration/Documents/Age%20and%20Mental%20Status%200f%20
Exonerated®%20Defendants%20Who%20Falselv%20Confess%20Table pdf.
7 Jason Mandelbaum and Angela Crossman, No illusions: Developmental considerations in adolescent
false confessions, December 2014; available at
httos://www.apa.ora/pilfamilies/resources/newsletter!2014/12/adolescent-false-confessions#t.
® SeeDC Justice Lab Report: Eliminate Consent Searches, October 2020 by Kaylah Alexander, Josephine Ross, Leah
‘Wilson, Patrice Sulton (examining the lack of “consent” involved in consent searches); available at

 

‘LEliminate+Consent+Searchespdf.
® During his testimony on October 21, 2021, Chief Robert Contee explained that police read the same
wamingsto children and adults at the start of interrogations in the District.

https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f81728032d45901b878f85f/1602318977141/Eliminate+Consent+Searches.pdf
https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f81728032d45901b878f85f/1602318977141/Eliminate+Consent+Searches.pdf
https://www.apa.org/pi/families/resources/newsletter/2014/12/adolescent-false-confessions#
https://www.law.umich.edu/special/exoneration/Documents/Age%20and%20Mental%20Status%20of%20Exonerated%20Defendants%20Who%20Falsely%20Confess%20Table.pdf
https://www.law.umich.edu/special/exoneration/Documents/Age%20and%20Mental%20Status%20of%20Exonerated%20Defendants%20Who%20Falsely%20Confess%20Table.pdf


this Committee include such guidance for judges in its committee report. Isabella Todaro, an
intern with the DC Justice Lab, drafted a report we've attached to this testimony that we hope
will ensure each child receives an individualized determination of the appropriateness of the
warnings they were given. Per our report, the DC Justice Lab recommends the phrase
“developmentally appropriate” be explained in the Committee Report as:

behaving in a way that respects, acknowledges, and understands
the developmental differences that come with each child's distinct
phases of cognitive, communicative and psychological
development, including thoughtful consideration of the child's
chronological age, environmental exposure, the circumstances
surrounding the child's custody (e.g, physical restraint,
isolationduration of questioning), and the language (content,
context, tone,and structure) used in communicating with the
child."

No two children of the same age are exactly the same. Their environments, personal
experiences, and cognitive development all affect their ability to understand and exercise their
rights. And treating all children of the same age as though they had the same exact
understanding would allow the continuation of a legal fallacy. Incorporating the definition we
propose would allow for judges to account for the differences between the chronological and
cognitive ages of each child, which is essential to fully implementing the Youth Rights
Amendment Act of 2021 and achieving more just outcomes for the District's children.

 

constitutionalfloorsetbytheSupremeCourt.

Black children in the District are even more vulnerable than their peers to police coercion

due to decades of witnessing and experiencing firsthand the over-policingof their communities.
According to the American Civil Liberties Union of DC's analysis of MPD stop data in 2020,
Black children are ten times more likely than their white peers to be stopped by police in the
District." These disparities are not limited to stops. The Department of Youth Rehabilitation
Services data every year for the last decade shows 99% of committed youth are Black or
Latine"? despite making up less and less of the total population. The statistics are similar in the

‘See attached memorandum by Isabella Todaro for the DC Justice Lab.
*" ACLU-DC, RACIAL DISPARITIES IN STOPS BY THE D.C. METROPOLITAN POLICE DEPARTMENT:
REVIEW OF FIVE MONTHS OF DATA 8 (2020),

https /ww.acludeorg/sites/defaulvfiles/20200615aclu stopsreportfinal pdf (last visited Sept. 13,
2020).
2 Department of Youth Rehabilitation Services, Youth Population Snapshot, available at

ts.dc. ov /outh-snapshot. Chart demonstrating racial demographics of newly committed
youth from 2010-2020 included in appendix.

https://dyrs.dc.gov/page/youth-snapshot
https://www.acludc.org/sites/default/files/2020_06_15_aclu_stops_report_final.pdf


District's adult criminal system where 94% of individuals sentenced for felony offenses are
Black." There are countless studies, articles, and books that show us the myriad ways this
country adultifies and punishes Black childrenfor the same behaviors all children exhibit.*That
Black children are disproportionately charged as adults and nine times more likely than white
children to receive adult prison sentences is well documented.'® The fact is, not much has
changed throughout our history. Black children are seen as disposable, and once they make a
mistake, they're seen as irredeemable. That is the only way to justify the willingness to blame
and punish them for what are our collective failures and to do so in a way that denies their
childhood and their humanity.

The District has been harming almost exclusively Black children for generations. Until
2015, we were still indiscriminately shackling Black children in juvenile court."® And until 2017,
we were sending those same children to juvenile jail for things like running away, missing
school, and violating curfew, otherwise known as status offenses. These negative interactions
cause long-term harm and are actually criminogenic."” One study performed over years found
that Black youth who have early interactions with police are 11 times morelikely to be arrested
by age 20 than Black youth who do not have that early contact."® The researchers tied this to
the fact that Black youth who have early interactions with police are treated as “usual suspects”
and evoke a “system response” that is unique to the treatment of Black children."® The study
also found that early interactions were not similarly predictive of later arrest for white youth and
that Black youth were 2 times more likely to be arrested by age 20 than their white peers
despite white youth reporting more criminal behavior”

8 Sea DG Sentencing Commission, 2020 Annual Report avaliable at

 

"See 6g. Philip Aiba Goff etal, The Essenceof Innocence: Consequences of Dehumanizing Black
Children, 106 J. Personality & Soc. Psychol. 526 (2014); Rebecca Epstein, et. al., Girihood Interrupted:
The Erasure of BlackGirls’ Childhood, Center on Poverty Law & Inequality, Georgetown Law (2017).
‘© Children’s Defense Fund, The State of America's Children 2020; available at DC Sentencing
Commission, 2020 Annual Report; available at
httos://scdo. do. gov/sites/defaultfiles/dc/sites/sodc/service_content/attachments/Annual Report _2020.pdf
© Editorial Board, District juveniles willnolonger be routinely shackledin court, The Washington Post,
April 5, 2015; available at

 

15/04/05/b7fb68b0-da40- 11e4.8103-fa84725dbi0d storia
7 kim Eckhart, How a police contact by middle schoo! leads to different outcomes for Black, white youth,
UW News, December 2020,

 

itoomes-for-black-white-youth/ (citing Anne‘Mogiynn Wright etal, The Usual, Racialized, Suspects: The
Consequence of Police Contacts with Black and White Youth on Adult Arrest, Social Problems, 2020;,
spaa042, ht j.ora/10.1093/socpro/
id,

id,
1d.

https://www.washington.edu/news/2020/12/03/how-a-police-contact-by-middle-school-leads-to-different-outcomes-for-black-white-youth/
https://www.washington.edu/news/2020/12/03/how-a-police-contact-by-middle-school-leads-to-different-outcomes-for-black-white-youth/
https://doi.org/10.1093/socpro/spaa042
https://www.washingtonpost.com/opinions/district-juveniles-will-no-longer-be-routinely-shackled-in-court/2015/04/05/b7fb68b0-da40-11e4-8103-fa84725dbf9d_story.html
https://www.washingtonpost.com/opinions/district-juveniles-will-no-longer-be-routinely-shackled-in-court/2015/04/05/b7fb68b0-da40-11e4-8103-fa84725dbf9d_story.html
https://scdc.dc.gov/sites/default/files/dc/sites/scdc/service_content/attachments/Annual_Report_2020.pdf
https://scdc.dc.gov/sites/default/files/dc/sites/scdc/service_content/attachments/Annual_Report_2020.pdf


The long-term and criminogenic effects of early negative interactions harm not only the
youth who are directly impacted, but entire communities that then funnel millions of dollars into
policing and carceral infrastructure rather than preventing the harm to children in the first place.
Focusing our communal efforts on harm reduction and prevention will have long-term benefits
for both individuals and the District as a whole, making us all more safe and creating an
environment in which young Black residents can thrive rather than merely attempt to survive.

rms shared regarding the potential im, f this bill raise unn lari

 

During his testimony on October 21, 2021, before the Committee on Judiciary and Public
Safety, Chief Contee expressed several concerns that might needlessly cause alarm, and we
hope to address some of them here. First, Chief Contee stated that the broad interpretation of
custodial interrogation would make it impossible to use any statements made by young people
spontaneously or outside of questioning, and thereby make it impossible to prosecute children
or “hold them accountable” for any crimes they may have committed. However, statements
made outside of custodial interrogation, including spontaneous statements, would still be
admissible. Additionally, by the time a child is brought in fora custodial interrogation, the police
should have at least established probable cause, which means they have evidence that points
to the commissionof a crime and to thatchild as the perpetrator. Any evidence legally obtained
would be admissible in the prosecution of that child. This bill prohibits neither the interrogation
nor search of children; it simply adds protections to ensure their vulnerabilities are not taken
advantage of in an effort to cut comers during the investigative process. If officers are
establishing probable cause and diligently investigating allegations, this bill would not impede
any prosecutions. That said, if a case is solely dependent ona statement by a minor made in
violationofthis bill or evidence found in violationofthis bill, it would not and should not proceed.

Second, Chief Contee stated that children understand their rights because some invoke
their right to remain silent. However, the science tells us that the vast majority of young people

have only a paltry understanding at best. As stated above andthoroughly explained in the 2020
testimony of Dr. Shameka Stanford and the October 21, 2021, testimony of Eduardo Ferrer of
the Georgetown Juvenile Justice Initiative and Katya Semyonova of the Public Defender Service
of the District of Columbia, the children who are the most vulnerable to interactions with the
police in the District do not have the capacity to understand the intricacies of invoking their
rights or the consequences of waiving them. This is why it is essential that the person a child
has the opportunity to speak with bea juvenile defense attorney. No other adult would be able to
appropriately explain the child's rights, the consequences of waiver, the legal process, the



tactics the police are legally permitted to engage in, and actually assert the child's rights to the

police without fear. Furthermore, attorneys are also the only adults who would have the privilege
of confidentiality and could not be called as a witness against the childif the case went to trial.
Some people have proposed that parents be allowed to counsel their children; however, having

a parent there may make matters worse and lead to false confessions."

Finally, Chief Contee expressed significant concern around children who have allegedly
engaged in criminal acts in the community. However, these arguments are meant to push this

body to make decisions based on an emotional response rather than what the neuroscience
and MPD's own data tell us. During his testimony, the Chief acknowledged that juvenile arrests
are significantly lower than they have historically been. In fact, they have consistently decreased

over the past several years; according to MPD's Open Data, there were approximately 2700
arrests of children in 2018 and 2019 and approximately 1500 in 2020.” According to MPD's

biannual report, there were approximately 600 arrests of children from January 1 to June 30,
2021.” Although there have been concerns abouta risein violence and car thefts, those trends
are national and are related to the effects of the global pandemic we have been in since March

2020. Given the police play a central role as the entity responsiblefor public safety andthese
offenses continue to occur, relying on the status quo will continue to result in harm as young
people remain in desperate situations. As a community, we must turn to prevention, which

centers around support and respect for our shared humanity instead of cutting corners to more
easily incarcerate DC's Black and brown children.

Multiple jurisdictions have already recognized the need to make such a shift and
increase protections for young people. California's Senate Bill 203, which was enacted in 2020,
requires anyone under 18 have the opportunity to consult with counsel prior to custodial

2" Jackson and Mayer, 4.
22 Open Data DC,
httos://opendata do. aov/datasets/DCGIS juvenile-arrests/explorefilters=evJBUIJFU1RIREFURSI6W2E\
OTM4NDAwMDAWMDASMTYwOTM3MigwMiDAwMF19, Data for 2021 was not available as of November
3, 2021.
2 httos-//mpde.de,govinode/1561311.
2 Why carjackings have skyrocketed inpartsof the country during the pandemic, December 2020;
available at
httos://abonews.qo. com/US/carjackinas-skyrocketed-parts-country-pandemio/story?id=74674597.
25 Jonas Gilham’s story provides an example of how young people in desperate situations make
desperate choices. Mr Gilham was convicted of carjacking and sexual assault in DC at the age of 16 and
spent 17 years behind bars; when asked toreflect on the situation, he explained that young people are
doing what they see to have their needs met. Carjackings Are On The Rise. What Drives Youth to Commit
These Crimes? June 20, 2021, available at
httos://www.npr.ora/202/1/06/20/100856811 06/carjackinas-are-on-the-tise-what-drives-youth-to-commit-the
se-crimes.

https://www.npr.org/2021/06/20/1008568106/carjackings-are-on-the-rise-what-drives-youth-to-commit-these-crimes
https://www.npr.org/2021/06/20/1008568106/carjackings-are-on-the-rise-what-drives-youth-to-commit-these-crimes
https://abcnews.go.com/US/carjackings-skyrocketed-parts-country-pandemic/story?id=74674597
https://mpdc.dc.gov/node/1561311
https://opendata.dc.gov/datasets/DCGIS::juvenile-arrests/explore?filters=eyJBUlJFU1RfREFURSI6WzEyOTM4NDAwMDAwMDAsMTYwOTM3MjgwMDAwMF19
https://opendata.dc.gov/datasets/DCGIS::juvenile-arrests/explore?filters=eyJBUlJFU1RfREFURSI6WzEyOTM4NDAwMDAwMDAsMTYwOTM3MjgwMDAwMF19


interrogation.*° Maryland, New York, and Washington State were considering similar legislation

this year’ All of these states still have functioning juvenile legal systems and continue to

prosecute children as needed. It stands to reason that DC could do the same.

Conclusion

The Youth Rights Amendment Act of 2021 makes clearthatthe constitutional floor is not
sufficient to protect our children; the bill requires that those who enforce our laws recognize and
account for the vulnerabilities inherent in adolescence during interactions that have the potential

to derail children’s entire lives. There are two technical amendments that need to be made to
the bill, to ensure it operates correctly in practice. A redlined versionofthe bill demonstrating
the changes is attached. Although it is clear that children are some of the most vulnerable

among us when it comes to interactions with the police, everyone is susceptible to the authority
of the state as represented by law enforcement officers. The DC Police Reform Commission
recommended that everyone, regardless of age, receive the assistance of counsel prior to

interrogation” and be protected from consent searches”. DC Justice Lab supports the passage.

of this bill and further encourages the Council to consider increasing protections for everyone,
regardless of age, during custodial interrogations and attempts to perform consent searches in

the community.

2 https://www.hnw.org/news/2020,/09/30/california-new-law-protects-children-police-custodyit

2 Decentering Police to Achieve Public Safety, DC Police Reform Commission, Recommendation §5-2(c).
2 Recommendation §5-8.

https://theappeal.org/juvenile-right-to-attorney-police-interrogation-maryland-state-legislation/
https://www.hrw.org/news/2020/09/30/california-new-law-protects-children-police-custody#


Proposed Amendments

*(2) A statement made by a person under 18 years of age to a law enforcement officer or any
individual working at the direction of or as an agent of a law enforcement officer during a
custodial interrogation shall be inadmissible against that person” for any purpose, including
impeachment, in a fact finding hearing, in a dispositional hearing, in a transfer hearing pursuant
to Section 16-2307 of the District of Columbia Official Code, oF in a commitment proceeding
under Chapter 5of Title 21 of the District of Columbia Official Code, or in a criminal trial,”'
unless the person under 18years of age prior to making any statements sought to be admitted:

*(A) Is advised by a law enforcement officer in a developmentally appropriate manner using
plain and simple language delivered in a calm demeanor, at a minimum, that the person has the
right to remain silent, that any statement made can be used against them, and that the person
has a right to consult with an attorney, and that if the person cannot afford and attorney, one wil
be appointed for them;

*(B) Is given a reasonable opportunity to confer privately and confidentially with an attorney; and

*(C) Through an attorney, knowingly, intelligently, and voluntarily waives their right to remain
silent.”.

Sec. 3. Section 23-526 of the District of Columbia Code is amended by adding new subsections
(b-1) and (b-2) to read as follows:

*(b-1) Evidence obtained in the course of the search based solely on the subject's consent to.
that search and not executed pursuant to a warrant or conducted pursuant to an applicable
exception to the warrant requirement shall be inadmissible in any criminal or delinquency
proceedingsif the subjectof the search is under 18 yearsof age.

*(b-2) The requirements of subsection (b-1) of this section shall apply whether or not the age of
the person searched was known at the time the of the search.”.

*° This rephrasing is required, to ensure that a child can make reference to their own statements in
their own criminal cases and in other cases.
°' This rephrasing is required, to ensure that a child will enjoy the same protections, if they are charged as
anadult
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Eliminate Consent Searches 
 
 /Ŷ�ƉĂƐƐŝŶŐ�ƚŚĞ�͞�ŽŵƉƌĞŚĞŶƐŝǀĞ�WŽůŝĐŝŶŐ�ĂŶĚ�:ƵƐƚŝĐĞ�ZĞĨŽƌŵ�^ĞĐŽŶĚ��ŵĞƌŐĞŶĐǇ��ŵĞŶĚŵĞŶƚ�
�Đƚ�ŽĨ�ϮϬϮϬ͕͟1 the D.C. Council recognized that often ǁŚĞŶ�ƉŽůŝĐĞ�ŽďƚĂŝŶ�͞ĐŽŶƐĞŶƚ͟�ƚŽ�ƐĞĂƌĐŚ͕� ƚŚĞ�
cooperation is not truly consensual. Rather, civilians waive their rights because they believe they do 
not have a choice.2 DC Justice Lab and the Howard law student members of STAAND3 applaud the 
�ŽƵŶĐŝů͛Ɛ� ƌĞĐŽŐŶŝƚŝŽŶ� ŽĨ� ƚŚĞ� ƉƌŽďůĞŵ� ďƵƚ� ƉƌŽƉŽƐĞ� ĂŶ� ĂůƚĞƌŶĂƚĞ� ƐŽůƵƚŝŽŶ to ensure that consent 
searches are, in fact, voluntary.4 (See Appendix for proposed amended statutory language.) 

Consent searches are a widespread problem. Nationwide, over 90% of police searches are 
accomplished through the use of the consent exception to the Fourth Amendment.5 In the District 
of Columbia, the Metropolitan Police Department (MPD) officers reported approximately 1,093 
consent searches of an ŝŶĚŝǀŝĚƵĂů͛Ɛ� ƉƌŽƉĞƌƚǇ� ĂŶĚ� ĂƉƉƌŽǆŝŵĂƚĞůǇ� ϭ͕ϳϭϰ� ĐŽŶƐĞŶƚ� ƐĞĂƌĐŚĞƐ� ŽĨ� ĂŶ�
ŝŶĚŝǀŝĚƵĂů͛Ɛ�ƉĞƌƐŽŶ�ŝŶ�ŽŶůǇ�ĨŝǀĞ�ŵŽŶƚŚƐ in 2019.6 That is well over 500 times per month that a single 
department recorded searching people without a warrant or probable cause. There may be many 
more encounters that are unreported.7 

Normally, police need a warrant or a good reasonͶǁŚĂƚ�ƚŚĞ�ůĂǁ�ĐĂůůƐ�͞ƉƌŽďĂďůĞ�ĐĂƵƐĞ͟Ͷ
ďĞĨŽƌĞ�ƚŚĞǇ�ŵĂǇ�ƌƵŵŵĂŐĞ�ƚŚƌŽƵŐŚ�ĂŶ�ŝŶĚŝǀŝĚƵĂů͛Ɛ�ƉŽƐƐĞƐƐŝŽŶƐ͘��Ƶƚ, call it a ͞consent͟ search and 
police ĚŽŶ͛ƚ�ŶĞĞĚ�a shred of evidence to search ƉĞŽƉůĞ͛Ɛ homes, bodies, or possessions. In this way, 
ĐŽŶƐĞŶƚ�ĐƌĞĂƚĞƐ�ĂŶ�ĞŶĚ�ƌƵŶ�ĂƌŽƵŶĚ�ƉĞŽƉůĞ͛Ɛ�ĨƵŶĚĂŵĞŶƚĂů�ƌŝŐŚƚ�ƚŽ�ƉƌŝǀĂĐǇ�ĂŶĚ�ĚŝŐŶŝƚǇ͘ 
 
͞/ƚ�ŝƐ�ĞĂƐǇ�ĨŽƌ�ƚŚĞ�ƉŽůŝĐĞ�ƚŽ�ŐĞƚ�ĐŽŶƐĞŶƚ�ĨƌŽŵ�ĐŝƚŝǌĞŶƐ͙[L]aw enforcement takes 
advantage of the fact that citizens are generally honest and want to be law 
abiding citizens͙they want to cooperate, they feel obliged to give consent to the 
police officer͙The police are preying on the public͘͟ 
ʹ Ronald Hampton, Retired MPD Officer and former Executive Director of the National Black Police Association8  
 
ZĂĐĞ͕�͞�ŽŶƐĞŶƚ,͟�ĂŶĚ�WŽůŝĐĞ��ƌƵƚĂůŝƚǇ 
 

The District of Columbia Court of Appeals (DCCA) has recognized that peopleͶespecially 
Black peopleͶhave reason to fear police.  

 
As is known from well-publicized and documented examples, an African-American 
man facing armed policemen would reasonably be especially apprehensive. The fear 
of harm and resulting protective conditioning to submit to avoid harm at the hands 
of police is relevant͙because feeling ͚free͛ to leave or terminate an encounter with 
police officers is rooted in an assessment of the consequences of doing so.9   

 
Social media has made it possible for countless people to watch and share videos of the police killing 
citizens like George Floyd, Eric Garner, and Philando Castille. The world watched Georgia police 
officers fatally shoot Rayshard Brooks even after he consented to a search that proved he was 
unarmed.10 sŝĞǁĞƌƐ�ƐĂǁ�^ĂŶĚƌĂ��ůĂŶĚ͛Ɛ�ŵŝŶŽƌ�ƚƌĂĨĨŝĐ�ƐƚŽƉ�ƚƵƌŶ�ŝŶƚŽ�ĂƌƌĞƐƚ�when she refused a police 
request to put out her cigarette.11 Through these examples and countless others, people learn that 
when officers politely ask for consent, there may be an underlying threat of physical punishment.  
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tŚŝůĞ�ǁĂƚĐŚŝŶŐ�ƚŚĞ�ǀŝĚĞŽƐ�ŽĨ�ĚĞĂĚůǇ�ƉŽůŝĐĞ�ĞŶĐŽƵŶƚĞƌƐ�ŵĂǇ�ĂĨĨĞĐƚ�ĂŶǇŽŶĞ͛Ɛ�ƉĞƌĐĞƉƚŝŽŶ�ŽĨ�
police, the violent images and videos are especially disturbing to the African American community. 
Black people see themselves and the ones they love in these encounters, and are fearful.12 Social 
scientists have labeled a concept known as ͞ůŝŶŬĞĚ�ĨĂƚĞ͟�ƚŚĂƚ�ŵĞĂŶƐ�ƚŚĂƚ�͞ƚŚŽƐĞ�ǁŚŽ�ŝĚĞŶƚŝĨǇ�ǁŝƚŚ�Ă�
group label accepts the belief that individual life chances are inextricably tied to the group as a 
ǁŚŽůĞ͘͟13 When African Americans saw graphic pictures of Michael Brown, an unarmed teenager who 
was shot down by a police officer and left in the street for hours,14 it ŐĞŶĞƌĂƚĞĚ� ͞Ă� ĐŽůůĞĐƚŝǀĞ�
confirmation that Black lives truly do ŶŽƚ� ŵĂƚƚĞƌ͟� ƚŽ� ƉŽůŝĐĞ͘15 Consequently, for many Black 
individuals, consenting is a survival tactic, not a choice.  

While still in middle-school, many BůĂĐŬ�ĐŚŝůĚƌĞŶ�ĂƌĞ�ŐŝǀĞŶ�͞ƚŚĞ�ƚĂůŬ͟�ďǇ� ůŽǀŝŶŐ�ƉĂƌĞŶƚƐ�Žƌ�
guardians, ƚŽ�ŵŝŶŝŵŝǌĞ� ƚŚĞ� ĐŚĂŶĐĞ� ƚŚĂƚ� ƚŚĞǇ� ǁŝůů� ƚƌŝŐŐĞƌ� ĂŶ� ŽĨĨŝĐĞƌ͛Ɛ� ǀŝŽůĞŶƚ� ƌĞƐƉŽŶƐĞ� ĚƵƌŝŶŐ� ĂŶ�
encounter.16 Black teenagers are taught to make no sudden movements and comply with whatever 
the officer asks.17 Black people who follow this advice will not be able to exercise their rights in an 
encounter with police; at least not without a lawyer present.  

Consent hits the Black community harder on two fronts. Not only are Black people more likely 
than white people to give consent to avoid angering an officer, they are also more likely to be asked 
for their consent. Black people made up over 90% of searches in Washington, D.C. in 2019, were more 
than six times as likely to undergo a pat-down or search of their person, and were more than five 
times as likely to undergo a search of their property. 18 

 
Consent Searches and Harassment 

 
The Office of Police Complaints recommended consent search reform in 2017, noting that the 

ŶƵŵďĞƌ� ŽĨ� ĐŽŵƉůĂŝŶƚƐ� ŝŶǀŽůǀŝŶŐ� ƐĞĂƌĐŚĞƐ� ǁĂƐ� ůĂƌŐĞ� ĞŶŽƵŐŚ� ƚŽ� ͞ŝŶĚŝĐĂƚĞ� Ă� pattern of police-
ĐŽŵŵƵŶŝƚǇ�ĞŶŐĂŐĞŵĞŶƚ�ƚŚĂƚ�ǁĂƌƌĂŶƚƐ�ĨƵƌƚŚĞƌ�ĂƚƚĞŶƚŝŽŶ͘͟19 
 

The Office of Police Complaints (OPC) has received a number of complaints 
concerning searches of a person, vehicle, or home that were conducted without 
consent. In fact, in fiscal years 2015, 2016 and 2017 so far, OPC received 112 
cumulative separate complaints for harassment related to searches. Analysis of the 
complaints indicates that 76% of the complainants were African-American. Further, 
44% of the complaints are related to incident in the 6th or 7th Districts. This 
disproportionate use of consent searches causes concern for the Police Complaints 
Board that the practice is undermining community trust in the police, especially in 
areas with substantial minority populations.20 

 
͞>ike many Black men and youth my daily regimenͶdemeanor, appearance, 
socialization, and driving routesͶwere largely shaped, informed, and even 
controlled by probable confrontation with police. This made life extremely 
stressful; sadly, my experience reveals that many Black men are more concerned 
with unprovoked and hostile police encounters than with violent criminal 
elements.͟21  
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Warnings will Not Suffice 
 

The warning requirement in the Comprehensive Policing and Justice Reform Second 
Emergency Amendment Act of 202022 does not adequately ensure that consent searches are 
voluntary.  Consider what we have learned in the 50 years since the Court decided that suspects must 
be given Miranda warning in custody.23  Under the emergency legislation, the police must inform 
individuals that they have a right to withhold consent, similar to the way Miranda warnings operate. 
And, courts must determine if the consent was given knowingly, intelligently, and voluntarily, the 
same standard judges apply when evaluating Miranda waivers. However, the Miranda experiment 
revealed that most people waive their rights because the power imbalance between officer and 
civilian still exists despite oral or written warnings.  

There is a growing consensus among scholars and social scientists that Miranda warnings do 
not deliver on their promise. Despite the fact that Miranda warnings are ubiquitous on television, 
four out of five people waive their rights after hearing them.24 It is generally understood that the 
most vulnerable individualsͶthose most in need of protection from police overreachͶare the 
most likely to waive their rights.25 There iƐ�͞Ă�ŐƌŽǁŝŶŐ�ƐĐŝĞŶƚŝĨŝĐ�ƵŶĚĞƌƐƚĂŶĚŝŶŐ�ŽĨ�ďƌĂŝŶ�science and 
forensic science about problems with Miranda waivers, especially involving vulnerable suspects such 
ĂƐ� ƉĞŽƉůĞ� ǁŝƚŚ� ŝŶƚĞůůĞĐƚƵĂů� ĚŝƐĂďŝůŝƚŝĞƐ͕� ŵĞŶƚĂů� ŝůůŶĞƐƐ͕� ĂŶĚ� ũƵǀĞŶŝůĞƐ͘͟26 These groups are more 
susceptible to authority figures, less likely to fully grasp the import of the warnings and fail to think 
about long-term implications.27 For example, when the teenagers in the Central Park Jogger case were 
asked why they waived their Miranda rights, they explained that they did so because they thought 
the police would then allow them to leave.28  

Miscomprehension thrives even among people who do not fit into those categories. One 
study reported that 70% of people who had never been convicted of a crime misunderstood the right 
to silence.29  

Women represent another group with heightened risk of waiving rights, in both the Miranda 
and consent search contexts.  

 
Studies in psychological reactanceͶa measure of people's responses to threats to 
their libertyͶas well as studies on confidence and risk-taking, confirm that gender 
contributes to an individual͛s compliance with or defiance of authority. These studies 
suggest that men may be more willing to challenge authority and terminate a police-
citizen encounter, whereas women are more likely to feel compelled to submit to 
authority and to continue participating in the interaction even when it is against their 
best interests.30 

 
While this may be a question of personal psychology, it may also stem from societal pressures such 
as the pressure on women and girls to be nice or the pressure on Black men to defeat anti-Black 
stereotypes.  
 In fact, social scientists have recently ĞǆĂŵŝŶĞĚ�ƚŚĞ�ƌŽůĞ�ŽĨ�͞ƐƚĞƌĞŽƚǇƉĞ� ƚŚƌĞĂƚ͟� ƚŽ�ĞǆƉůĂŝŶ�
Miranda͛Ɛ�ĨĂŝůƵƌĞ�among Black civilians.31 Because Black people know that society stereotypes Black 
people as dangerous criminals, this creates pressure to prove to officers that they are compliant and 
innocent.32 This additional pressure makes it more likely that Black suspects will waive their right to 
silence despite warning. The same rationale applies to consent searches. Stereotype threat increases 
the likelihood that Black civilians will agree to searches even when they really want police to simply 
walk away and leave them alone.  
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/Ŷ�ĂĚĚŝƚŝŽŶ͕�͞ŵĂŶǇ�ƉĞŽƉůĞ�ďĞůŝĞǀĞ�ƚŚĂƚ�ƉŽůŝĐĞ�ŵĂǇ�ŝŐŶŽƌĞ�Žƌ�ƉĞŶĂůŝǌĞ�Ă�ƐƵƐƉĞĐƚ�ĨŽƌ�ĂƐƐĞƌƚŝŶŐ�
ƌŝŐŚƚƐ͘͟33 Whether true or ĨĂůƐĞ͕� ƌĞƐĞĂƌĐŚĞƌƐ� ƐƵŐŐĞƐƚ� ƚŚĂƚ� ƚŚŝƐ� ǀŝĞǁƉŽŝŶƚ� ĐƌĞĂƚĞƐ� Ă� ͞ƵŶŝƋƵĞ�
ǀƵůŶĞƌĂďŝůŝƚǇ͟�ĨŽƌ��ĨƌŝĐĂŶ��ŵĞƌŝĐĂŶƐ͘34 Without a lawyer to guide them, many people will be too timid 
to stand on their rights. 
 
We cannot turn a blind eye to the reality that not all encounters with the police 
proceed from the same footing, but are based on experiences and expectations, 
including stereotypical impressions, on both sides. 
ʹ The District of Columbia Court of Appeals35 
 
In a forthcoming book about consent searches, Howard Law Professor Josephine Ross writes about 
working with law students to teach teenagers their rights at Youth Court, a former diversion program 
in D.C. Even after the teens learned to say ͞/�ĚŽŶ͛ƚ consent to ƐĞĂƌĐŚĞƐ͟ ĂŶĚ�ĂƐŬ�͞Aŵ�/�ĨƌĞĞ�ƚŽ�ůĞĂǀĞ͍͟ 
they had difficulty actually standing up to police officers during role-plays. They worried about 
retaliation. One of the participants phrased it as a question that was difficult to answer: ͞tŚĂƚ�ŝĨ�ƚŚĞ�
police think /͛ŵ�Ă smart-ass if I ask am I free to leave [and retaliate by hurting or arresting me]͍͟36   
 Although the emergency legislation requires proof that individuals waive their rights 
knowingly, intelligently, and voluntarily, courts will not necessarily treat these terms as the Council 
intended. As one group of scholars put it, Miranda ͞ǁĂŝǀĞƌƐ are rarely invalidated by reviewing 
ĐŽƵƌƚƐ͘� KŶĐĞ� ƚŚĞ� ǁĂƌŶŝŶŐƐ� ĂƌĞ� ŐŝǀĞŶ͕� ͚ĐŽƵƌƚƐ find waiver in almost every case. Miranda waiver is 
extraordinarily easy to show.͛͟37 &Žƌ�ĞǆĂŵƉůĞ͕�͞ĐŽƵƌƚƐ�ƌĞŐƵůĂƌůǇ�ĨŝŶĚ�ƚŚĂƚ�ũƵǀĞŶŝůĞ�ƐƵƐƉĞĐƚƐ�ĂƐ�ǇŽƵŶŐ�
as ten years old validly waive constitutional rights that research establishes they do not understand, 
and with profound consequences that ƚŚĞǇ�ĚŽ�ŶŽƚ�ĨŽƌĞƐĞĞ͘͟38 The unintended result of Miranda v. 
Arizona͛Ɛ�ǁĂƌŶŝŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ŝƐ�ƚŚĂƚ�͞ ĐŽƵƌƚƐ�ŵĂǇ�ƚŽůĞƌĂƚĞ�ŵŽƌĞ�ĐŽĞƌĐŝŽŶ͘͟39 In sum, warnings alone 
will not provide sufficient protection when police lack warrants or any justification to search 
ƐŽŵĞŽŶĞ͛Ɛ�ŚŽŵĞ͕�ďŽĚǇ͕�or possessions. 

 

 

 
It is not easy to say no to an officer.40 After all, police have the badge, the gun and the 

authority to arrest. In addition to controlling every situation, police have a reputation for punishing 
individuals who are uncooperative or not sufficiently submissive. In every officer-civilian encounter, 
officers hold all the power. Consent searches are never really consensual. 

DC Justice Lab and STAAND urge the Council to eliminate the primary mechanism police use 
to harass and racially profile and to allow consent searches only if the person who consents had an 
opportunity to speak to a lawyer. (See Appendix for proposed amended statutory language.) 
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Can Social Science Defeat a Legal Fiction?: Challenging Unlawful Police Stops Under the Fourth Amendment, 18 
WASHINGTON & LEE JOURNAL OF CIVIL RIGHTS & SOCIAL JUSTICE 315 (2012). 
37 Morgan Cloud et. al. ͞Words Without Meaning: The Constitution, Confessions, and Mentally Retarded Suspects͕͟�
69 U. Chi. L. Rev. 495, 497ʹ98 (2002) (citing George C. Thomas III, Separated at Birth but Siblings 
Nonetheless: Miranda and the Due Process Notice Cases, 99 Mich. L. Rev. 1081, 1082 (2001)). 
38 Kevin Lapp, Taking Back Juvenile Confessions, 64 UCLA L. Rev. 902, 905 (2017). 
39 William J. Stuntz, ͞DŝƌĂŶĚĂ͛Ɛ�DŝƐƚĂŬĞ͕͟�ϵϵ�DŝĐŚ͘�>͘�ZĞǀ͘�ϵϳϱ͕�ϵϴϴ�;ϮϬϬϭͿ. 
40 See, e.g., Sharp v. United States͕�ϭϯϮ��͘ϯĚ�ϭϲϭ�;�͘�͘�ϮϬϭϲͿ�;͞WŚŝůĞ�ƚŚĞŽƌĞƚŝĐĂůůǇ�ĂŶ�ŽĨĨŝĐĞƌ�ŵŝŐŚƚ�ĂƐŬ�Ă�ǀĞŚŝĐůĞ͛Ɛ�
ŽĐĐƵƉĂŶƚ�ŝĨ�ŚĞ�ǁŽƵůĚ�ĐŽŶƐĞŶƚ�ƚŽ�ŐĞƚƚŝŶŐ�ŽƵƚ�ŽĨ�Ă�ĐĂƌ�ŝŶ�Ă�ǁĂǇ�ƚŚĂƚ�ŐĂǀĞ�ƚŚĞ�ŽĐĐƵƉĂŶƚ�Ă�͚ƌĞĂůŝƐƚŝĐ�ƌŝŐŚƚ�ƚŽ�ĚĞĐůŝŶĞ͕͛͟�
under the circumstances, a reasonable person would not have felt that he had that right. Id. at 167) (quoting Gomez 
v. United States, 597 A.2d 844, 891 n. 16 (D.C. 1991).  

https://resopsitory.law.umich.edu/mlr/vol100/iss5/3
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Appendix: Proposed Amendments 
 

SUBTITLE G. LIMITATIONS ON CONSENT SEARCHES  
Sec. 107. Limitations on consent searches.  
 

(a) /Ŷ�ĐĂƐĞƐ�ǁŚĞƌĞ�Ă�ƐĞĂƌĐŚ�ŝƐ�ďĂƐĞĚ�ƐŽůĞůǇ�ŽŶ�ƚŚĞ�ƐƵďũĞĐƚ͛Ɛ�ĐŽŶƐĞŶƚ�ƚŽ�ƚŚĂƚ�ƐĞĂƌĐŚ͕�ĂŶĚ�ŝƐ�ŶŽƚ�
executed pursuant to a valid warrant or conducted pursuant to another exception to the 
warrant requirement, the search is invalid and any evidence seized as a result of that search 
is inadmissible against any person in a criminal trial, unless the subject:  

(1) Is given a reasonable opportunity to confer privately and confidentially with an 
attorney; and  

(2) Through an attorney, knowingly, intelligently, and voluntarily waives their right to 
decline the search in writing. 

(b) It shall be unlawful for a law enforcement officer to knowingly conduct an invalid search 
and the Police Complaints Board shall promulgate rules to implement the provisions of this 
section, pursuant to D.C. Code § 5-1106(d). 

(c) Any civilian or class of civilians who suffer one or more violations of section (a) of this 
section may bring an action in the Superior Court of the District of Columbia to recover or 
obtain any of the following: 

(1) A declaratory judgment; 
(2) Injunctive relief; 
(3) ZĞĂƐŽŶĂďůĞ�ĂƚƚŽƌŶĞǇ͛Ɛ�ĨĞĞƐ�ĂŶĚ�ĐŽƐƚƐ͖ 
(4) Actual damages; 
(5) Punitive damages; and 
(6) Any other equitable relief which the court deems proper.  
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Memorandum 
 
To:  Councilmember Charles Allen, Chair, Committee on the Judiciary and Public Safety 
From: Isabella Todaro, Intern, DC Justice Lab 
Date: August 11, 2021 
Re: Understanding and defining the phrase ³GHYHORSPHQWDOO\�DSSURSULDWH´ 

 
  

The Youth Rights Amendment Act of 2021 will require that people under age 18 are 
LQIRUPHG�RI�WKHLU�ULJKWV�LQ�D�³GHYHORSPHQWDOO\�DSSURSULDWH´�PDQQHU��7KH�WHUP�³GHYHORSPHQWDOO\�
DSSURSULDWH´� DSSHDUV� LQ� QXPHURXV� VWDWXWHV1, but has not yet been defined or interpreted by the 
District of Columbia Court of Appeals. Without a definition or guidance to help with 
LQWHUSUHWDWLRQ�� VLPSO\� XVLQJ� WKH� WHUP� ³GHYHORSPHQWDOO\� DSSURSULDWH´�PD\� QRW� SURYLGH� FKLOGUHQ�
FDXJKW� LQ� WKH� 'LVWULFW¶V� FULPLQDO� V\VWHP� WKH� SURWHFWLRQ� RI� DQ� LQGLYLGXDOL]HG� DSSURDFK� WKLV� ELOO�
intends. Consequently, DC Justice Lab recommends the Committee on the Judiciary and Public 
Safety include in its Committee Report guidance for courts to interpret this phrase. 

 
'HILQLQJ�³'HYHORSPHQWDOO\�$SSURSULDWH´ 

&RXUWV�KDYH�UHSHDWHGO\�DFNQRZOHGJHG�WKH�OLPLWDWLRQV�\RXWK¶V�RQJRLQJ�GHYHORSPHQW��SODFHV 
on their capacity to waive their Miranda rights.2 However, while developmental limitations have 
OHG�VRPH�FRXUWV�WR�GHPDQG�FHUWDLQ�FRQGLWLRQV�RI�FKLOGUHQ¶V�ZDLYHU�RI�0LUDQGD��WKH�FRXUWV�PDLQWDLQ�
these conditions mostly under a vague, abstract recognition of developmental immaturity. 
Moreover, there exists no set of standards in the District of Columbia that law enforcement may 
look to as a guide in their interactions with youth. For these reasons, we believe it is essential to 
include a clear definition of µGHYHORSPHQWDOO\�DJH�DSSURSULDWH¶��We recommend understanding the 
SKUDVH�µGHYHORSPHQWDOO\�DSSURSULDWH�PDQQHU¶�LQ�WKH�FRQWH[W�RI�WKLV�VWDWXWH�DV�� 

behaving in a way that respects, acknowledges, and understands the 
GHYHORSPHQWDO� GLIIHUHQFHV� WKDW� FRPH� ZLWK� HDFK� FKLOG¶V� GLVWLQFW�
phases of cognitive, communicative and psychological 
GHYHORSPHQW�� LQFOXGLQJ� WKRXJKWIXO� FRQVLGHUDWLRQ� RI� WKH� FKLOG¶V�
chronological age, environmental exposure, the circumstances 
VXUURXQGLQJ� WKH� FKLOG¶V� FXVWRG\��H�J���SK\VLFDO� UHVWUDLQW�� LVRODWLRQ��
duration of questioning), and the language (content, context, tone, 
and structure) used in communicating with the child. 

 
1 See Youth Rehabilitation Amendment Act of 2018 and Student Fair Access to School Amendment of 2018. 
2 See Commonwealth v. A Juvenile, 499 N.E. 2d 654 (1983); In Re K.W.B, 500 S.W.2d 275 (1973); In Re B.M.B., 955 
P.2d 1302 (1998); Haley v. Ohio,  68 S. Ct. 302 (1948);  People v. King,  183 N.W. 2d 843 (1970); Commonwealth v. 
Darden, 271 A.2d 257 (1970); West v. United States, 399 F.2d 467 (1968); Vaughn v. State, 456 S.W.2d 879 (1970); 
Lewis v. State, 288 N.E.2d 138 (1972); Riley v. State, 226 S.E.2d 922 (1976); Commonwealth v. Macneil, 502 N.E.2d 
938 (1987); State v. Presha, 163 N.J. 304 (2000); Gallegos v. Colorado, 82 S. Ct. 1209 (1962); State v. Benoit, 490 
A.2d 295 (1985); In Re Gault, 387 U.S. 1 (1967).  

https://lims.dccouncil.us/Legislation/B24-0306
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When determining whether warnings were given in a developmentally appropriate manner, 
the court must consider the following non-exhaustive list of factors:  

- Who: the distinct needs of the individual child; chronological and cognitive age; 
development; special needs; education resources and literacy level, cultural and linguistic 
diversity; 

- What: the complexity of the language utilized, the manner in which law enforcement 
explains Miranda rights, the content of what they were told about their rights, the manner 
in which any right is explained to youth, the implications of waiving their rights, and what 
happens if they decline to waive; consequences including maximum penalty and potential 
transfer to adult court3; and 

- Where and how: whether the environment is one in which a person who understands their 
rights would nonetheless waive them, considering environmental distractors (e.g., 
background noise, recording devices), the duration of interrogation, the psychological 
experience of the setting, previous experience with law enforcement, physical and mental 
health and restraint; extended periods of social and physical isolation.  

 
The goal of the Youth Rights Amendment Act of 2021 is not only to ensure the child 

understands the content of their Miranda rights, but also grasps 1) their agency and genuine 
freedom to waive or not waive and 2) the consequences, or lack thereof, of the decision to waive 
or not waive their rights. By engaging in this analysis, DC Courts can ensure the children of the 
District are treated in a way that acknowledges and respects their youth and vulnerability.  
 

It is important to acknowledge that the use of cognitively developmentally appropriate 
language is not sufficient on its own to protect children in police custody. Studies have shown that 
even when Miranda rights are communicated in a manner better suited to youth, minors still do 
not show marked improvement in the understanding of certain rights4. The presence of an attorney 
is therefore critical to adequately protect youth in legal custody.5   
 

The Need for Inclusion in the Committee Report  
Although our courts have begun to recognize the differences between adults and children, 

those differences are poorly defined and understood. For example, courts have established the 
QHFHVVLW\�RI�SURWHFWLQJ�FKLOGUHQ�³IURP�WKH�FRQVHTXHQFHV�RI�WKHLU�RZQ�LPPDWXULW\´6, however, a 
comprehensive definition of immaturity has yet to be outlined. In dozens of cases, the courts infer 

 
3 State v. Burrell, 697 N.W.2d 579 (2005). 
4 Douglas, Alan C. and Ferguson, Bruce, A Study of Juvenile Waiver (1969).  
5 In Re K.W.B., 500 S.W.2d 275 ��������³>7@KHUH�LV�HYLGHQFH�WKDW�HYHQ�ZKHQ�JLYHQ�µLQ�WHUPV�WKDW�Ueflect the language 
DQG� H[SHULHQFH� RI� WRGD\¶V� MXYHQLOHV¶´� WKH�Miranda warnings do not, without adult advice, convey to juveniles a 
ZRUNLQJ�XQGHUVWDQGLQJ�RI�WKH�FRQVHTXHQFHV�RI�FRQIHVVLRQ�RU�WKH�VHUYLFHV�D�ODZ\HU�FRXOG�SURYLGH�´��LQWHUQDO�FLWDWLRQV�
omitted.); see also In Re Dennis M, 105 Cal. Rptr.2d 705 (1969).  
6 Commonwealth v. A Juvenile, 499 N.E. 2d 654 (1983). 
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a discrepancy between the cognitive and emotional abilities of youth and adults. In Gault, this 
inferencH�LV�SUHVHQW�LQ�WKH�FRXUW¶V�GHILQLWLRQ�RI�D�YROXQWDU\�DGPLVVLRQ�� 

If counsel was not present for some permissible reason when an 
admission was obtained, the greatest care must be taken to assure 
that the admission was voluntary, in the sense not only that it was 
not coerced or suggested, but also that it was not the product of 
ignorance of rights or of adolescent fantasy, fright or despair. 
(emphasis added). 

 
In K.W.B., the inference of juvenile immaturity leads the courts to question the language used in 
Miranda warnings:  
 

Gardner testified that he explained K.W.B.'s rights to him, but we 
are not told what that explanation was. He testified also that K.W.B. 
understood those warnings, but we do not know whether the 
warnings were in language suitable to a person of K.W.B.'s 
experience and obvious learning disabilities or was merely an oral 
rendition of the boilerplate printed recitation of rights signed, but 
not read, by the juvenile. (Emphasis added.)  

 
In a 2005 study on youth competence to waive interrogation rights, authors Vijoen and Roesch 
well articulate differences in development found in youth of the same chronological age:  

 
IQ scores judge intelligence by comparing an individual to his or her 
same-age peers, therefore concealing important developmental 
differences in cognitive abilities. For instance, a 13-year old with an 
IQ score of 100 has lower absolute cognitive abilities than a 17-year 
old with an IQ score of 100. Therefore, even if a 13-year is not 
GHYHORSPHQWDOO\� GHOD\HG�� KLV�KHU� FRJQLWLYH� DELOLWLHV¶� DUH�� RQ�
average, significantly poorer than that of older adolescents and 
adults.7 
 

While the courts have acknowledged the need for distinct approaches to juvenile and adult justice, 
the degree of variance in maturity, understanding, and education between individual children has 
QRW�EHHQ�DGHTXDWHO\�UHFRJQL]HG��%\�GHILQLQJ�³GHYHORSPHQWDOO\�DSSURSULDWH�´�WKH�&RPPLWWHH�FDQ�
draw attention to the important distinction between the chronological (birthdate) and cognitive 
(developmental) age of a child, and highlight the ways in which this distinction affects youth 
interaction with the criminal justice system.  

 
7Vilojoen, Jodi and Roesch, Ronald, Competence to Waive Interrogation Rights and Adjudicative Competence in 
Adolescent Defendants: Cognitive Development, Attorney Contact, and Psychological Symptoms (2005) at page 739.  
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Conclusion 
 
The purpose of the Miranda warnings is to convey information to 
the suspect. Plainly, one who is told something he does not 
understand is no better off than one who is told nothing at all.8 

 
There are important developmental differences between children of varying chronological 

ages (e.g., a 17 year old versus a 13 year old versus an 11 year old) and between youth of the same 
chronological age (e.g., two 13 year olds with varying degrees of cognitive development). Instead 
RI�UHO\LQJ�VROHO\�RQ�D�FKLOG¶V�FKURQRORJLFDO�DJH�DV�D�PHWULF�RI�FRPSHWHQFH�WR�ZDLYH��FRXUWV�QHHG�D�
framework to determine whether each individual child has the capacity to understand and exercise 
their Miranda rights. Through the use of the definitions and recommendations above, the criminal 
justice system can shift away from a one-size-fits-all approach to juvenile justice.   

 
8 United States v. Frazier, 476 F.2d 891, 900 (D.C.Cir., 1973), Bazelon, C.J. dissenting. 
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kind of risk taking that is part of the developmental process of identity formation, and most adolescents mature out 
of these tendencies.”487 
 
With both scientific evidence and justice in mind, the Commission echoes the recommendations of the District’s 
Task Force on Jails and Justice in calling for the definition of “child” to include any person under 21 years of age.488 
Adapting the District’s understanding of who constitutes a child will ensure that 18- to 21-year-olds are able to access 
age-appropriate services, including when interacting with the police. Age cannot be the only consideration for 
police when interacting with an individual, but it is an important one. Children take risks, act impulsively, and 
engage in poor judgment—and responding with severe sanctions, prosecution, or punishment “may actually 
increase recidivism and jeopardize the development and mental health of juveniles.”489 
 
The Commission urges the DC Council to align policies and practices with the latest consensus among social 
scientists, medical professionals, and child development experts. The age of 18, though a major social milestone for 
many young people, does not represent the end of cognitive or behavioral development. Although the brain 
continues to develop until the age of 26, the Commission recognizes the challenges and complexities of aligning 
policy to both protect youth and ensure the rights granted by reaching the age of legal adulthood. The Commission 
therefore urges the Council to amend DC Code 16-2301 to define a child as a person under 21 years of age. 
 

The Commission recognizes the great nuance and care that must be taken in moving forward legislation of this 
scope and gravity. The Commission endorses this recommendation only if it can be implemented so as to ensure the 
following: (1) the parents or guardians of children age 18 years or older should not be brought into the abuse/neglect 
system; (2) the juvenile justice system must continue to recognize that the needs of young children (17 years and 
younger) may differ from those of older youth, and should provide tailored and age-appropriate responses; and (3) 
the implementation of this recommendation should in no way impede upon the rights and privileges granted to 
individuals at the age of 18.   

2. Recommendation: Adopt more robust protections and procedures when applying Miranda rights to 
children.  

2(a) Recommendation: MPD should amend the “Interacting with Juveniles” General Order and the Council 
should amend DC Code § 16–2304 to include an outline detailing police interrogation procedures for youth, 
including the requirement for an attorney to be present for the waiving of their Miranda rights. The 
amendment should also include a requirement that police use the following, developmentally appropriate 
language when reading youth their Miranda rights: “[Your] rights include but are not limited to: (a) the 
right to remain silent, (b) anything you say can be used against you, (c) the right to an attorney, (d) the right 
to have someone else pay for the attorney, (e) the right to talk to an attorney immediately before continuing 
to answer questions, (f) the refusal to give a statement cannot be used as evidence of guilt, (g) making a 
statement does not mean you will be released from custody or that you will not be charged, (h) you can be 

Even as the MPD creates more youth-focused programs like the Officer Friendly program 
and the Youth Advisory Council, individual officers continue to over-police and punish 
youth of color. …It’s time to transform the District into a city where all young people feel 
safe, supported, and valued. Changing policing is part of building that city…  
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held in pretrial detention for the most minor offenses, and (i) you can be committed until age 21 for the 
most minor offenses."490 

2(b) Recommendation: The Council should amend DC Code § 16-2316 so that statements made by youth 
under the age of 21 in police interrogation will not be admissible unless the youth: (1) are read their 
Miranda rights by a law enforcement officer in a developmentally appropriate manner as defined in 
recommendation 1(a) and with counsel; (2) have the opportunity to consult with counsel before making a 
waiver; and (3) in the presence of their attorney, they make a knowing, intelligent, and voluntary waiver of 
their rights. 

2(c) Recommendation: The Council should work with the Public Defender Service for the District of 
Columbia and the MPD to institute legal counsel in police stations. Both youth and adults should be 
guaranteed legal counsel upon their arrest, prior to any questioning by the police. Public defenders or 
private counsel should be allowed access to police stations 24 hours a day to communicate with and 
otherwise represent their clients and to sit in on interviews between police and individuals suspected of a 
crime.  

 
Discussion  

 
More robust Miranda rights protections and procedures are necessary for young people because they are 
particularly vulnerable to police coercion. This vulnerability is due to their propensity to not fully understand and 
exercise their Miranda rights and to be more easily intimidated by police. This recommendation would both create 
tighter boundaries around the circumstances under which youth may waive their rights and also improve the 
language used to communicate their rights and the potential consequences for waiving them.  
 
According to the DC Justice Lab and the Georgetown Juvenile Justice Initiative, most youth do not adequately 
understand their Miranda rights.491 In her presentation to the Commission, Professor Kristin Henning states that 
“[y]outh are not mentally or emotionally equipped to provide informed consent. [They are] less likely to know their 
rights, [and] less able to make decisions which weigh short-term gains against longer term rewards.”492 In fact, 
young people disproportionately make false confessions because of their difficulty understanding their rights and 
because of their psychosocial immaturity. These false confessions may lead to wrongful convictions. Furthermore, 
disabilities and economic, social, and educational disparities are all prevalent factors for a large proportion of 
system-involved youth. Even though these factors diminish youths’ ability to make well-informed decisions about 
their rights, the current practice for Miranda rights waivers for youth does not take these factors into consideration. 
Therefore, the Commission’s recommendations should be adopted to “ensure that waivers are actually knowing, 
intelligent, and voluntary; prevent false confessions; and reduce wrongful convictions.”493 
 
Additionally, there are racial implications for the policies that guide police interactions with youth in DC. Black 
youth are disproportionately arrested in the District, and are therefore most negatively impacted by the lack of MPD 
procedures that reflect the developmental differences between youth and adults.494 This recommendation seeks to 
protect these youth who are not only vulnerable due to their age, but also due to historical tensions between the 
police and the Black community, which can manifest in anxious responses caused by “stereotype threat:” 
“awareness of stereotypes associating race with criminality [that] can instill hopelessness in minority suspects, 
undermining confidence that their claims of innocence will be believed . . . [they] will do anything to end the 
interrogation—even confess falsely.”495 The compulsion of Black youth to be deferential to police, coupled with the 
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still-developing cognitive abilities of adolescents, makes it critical for DC to implement a more robust Miranda that 
will diminish the impact of these social and psychological factors contributing to potentially negative outcomes for 
suspected youth.  
 
Other jurisdictions have adopted more robust Miranda rights protections for youth, indicating that support for these 
reforms goes beyond advocacy in DC In 2020, the California legislature adopted SB-203, which includes the following 
provision: “Prior to a custodial interrogation, and before the waiver of any Miranda rights, a youth 17 years of age or 
younger shall consult with legal counsel in person, by telephone, or by video conference. The consultation may not 
be waived.”496 With California and other states, including Illinois497 and West Virginia, as pioneers in this area of 
reform, DC should move forward with policies that go even further to ensure that the system is truly just for young 
people in the District, and pave the way for other jurisdictions that look to DC as a model of reform.    
 

3. Recommendation: MPD should institute policies and practices that would require police officers to 
prioritize referring youth to community resources. 
             

3(a) Recommendation: The District should provide annual trainings to the public on local 
community-based resources available and appropriate for serving young people, and the referral 
processes for those resources. MPD officers should be required to attend these trainings. 
 

3(b) Recommendation: MPD should create performance evaluation structures or metrics that 
encourage police officers’ use of referrals to community resources for youth and young adults as 
the first resort (with arrests as a last resort if an officer can demonstrate the inability to make a 
community referral). 

3(c) Recommendation: Adequately fund community resources to ensure that they are able to 
provide youth, families, and caregivers across all wards with 24-7 access to culturally and 
linguistically competent opportunities. 

Discussion  

 
Broad criminal and juvenile justice reform trends moving away from punishment and toward prevention have led to 
a proliferation of diversion programs, especially in juvenile justice settings. Although diversion can happen at 
various points before, during, or after the trial process, police-led diversion may be especially beneficial as it keeps 
individuals out of the criminal legal system as much as possible, which can mitigate the collateral consequences of 
system involvement.498 The Department currently utilizes various diversion programs and methods, for both youth 
and adults, in a limited capacity.  

MPD launched the DC Pre-arrest Diversion Pilot Program in April 2018 to divert adults who would otherwise be 
arrested for a non-violent misdemeanor charge and who exhibit either a mental health condition or a substance use 
disorder.499 The program is limited in that only officers trained in Pre-Arrest Diversion (PAD), assigned to specific 
patrol service areas, and operating during pre-specified time periods are authorized to implement PAD. In addition, 
PAD can only be utilized for adults who would otherwise be arrested for a non-violent misdemeanor and who 
exhibit either a mental health condition or substance use disorder. This drastically limits the potential for a police 
encounter with an adult to lead to diversion, rather than to an arrest.  

The Department’s current practices regarding juvenile diversion offer a strong foundation upon which to develop 
and revise policy to ensure that youth in DC have opportunities to succeed. MPD’s juvenile diversion policies are far 
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497 Fair Trials, “Station House Counsel: Shifting the Balance of Power Between Citizen and State,” (October 2020), 
https://www.fairtrials.org/sites/default/files/Station%20house%20counsel.pdf. 

498 Jennifer A. Talone, Melissa Labriola, and Joseph Spadafore, “Creating Off-Ramps: A National Review of Police-Led Diversion 
Programs,” Center for Court Innovation (2018). 

499 MPD GO-PCA-502.04 (Pre-Arrest Diversion Pilot Program), effective April 24, 2018, 
https://go.mpdconline.com/GO/GO_502_04.pdf. 

500 MPD GO-OPS-305.01 (Interacting with Juveniles), effective January 28, 2020, https://go.mpdconline.com/GO/GO_305_01.pdf. 

501 MPD GO-OPS-309.06 (Child Abuse and Neglect), effective November 18, 2010, https://go.mpdconline.com/GO/GO_309_06.pdf. 

502 Current MPD guidance regarding juvenile diversion reads, “Whenever possible, members shall consider alternatives to formal 
arrest while considering the safety of the community, MPD members, and the juvenile involved in the incident.” (GO-OPS-305.01.) 
It is therefore critical for MPD officers to be aware of all community programs and alternatives to which youth may be diverted in 
lieu of arrest. 

503 MPD Standard Operating Procedures (Investigative Case Tracking and UCR Classification), effective April 8, 2003, 
https://go.mpdconline.com/GO/SOP_investigative_case_tracking.pdf. 

504 DC Code § 22-1321. 
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506 18 DCMR 2000.2. 
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for Juvenile Justice, “SOS Project,” http://www.juvjustice.org/our-work/safety-opportunity-and-success-project/national-
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516 District of Columbia Juvenile Justice Advisory Group, Create New Opportunities for “Persons In Need of Supervision” (PINS) to 
Succeed Without Legal System Intervention (2020), 9. 

517 Id. 



 
 

 
Statement on behalf of the 

American Civil Liberties Union of the District of Columbia 
before the 

D.C. Council Committee on the Judiciary and Public Safety  
Hearing on 

Bill 24-356 – “Strengthening Oversight and Accountability of Police Amendment Act of 2021”  
by 

Ahoefa Ananouko, Policy Associate 
October 21, 2021 

 
 

Hello Chairperson Allen and members of the Committee. My name is Ahoefa Ananouko and I am a Policy 
Associate at the American Civil Liberties Union of the District of Columbia (ACLU-DC). I present the 
following testimony on behalf of our more than 15,000 members and supporters across the District.  
 
It is our strong belief that a robust system of public safety cannot be successful without mechanisms to 
ensure police are not abusing their powers. The ACLU-DC has consistently testified over the years about 
the need for stronger oversight of the Metropolitan Police Department (MPD) and greater accountability 
for officer misconduct. We have also recommended expansion of the Office of Police Complaints’ (OPC) 
authority and resources, so that it may carry out some of these oversight functions. 
 
We commend efforts the Council has made to bring about these changes, such as passing the Temporary 
Comprehensive Policing and Justice Reform Amendment Act and introducing this bill, the Strengthening 
Oversight and Accountability of Police Amendment Act (Bill 24-356). 
 
Bill 24-356 was introduced by Chairman Mendelson in July of this year. Among other things, the bill would 
establish a Deputy Auditor for Public Safety within the Office of the D.C. Auditor; rename and expand the 
authority of the Police Complaints Board and the Office of Police Complaints; amend the FOIA statute to 
increase access to police disciplinary records; and create a public database of disciplinary records of MPD 
officers and D.C. Housing Authority Police Department (HAPD) officers.  
 
The ACLU-DC generally supports the bill’s intent to make MPD’s disciplinary process more meaningful and 
to expand the authority and role of the Office of Police complaints. Unfortunately, the bill language lacks 
clarity and specificity in parts, and needs strengthening in others, to ensure real accountability rather than 
simply achieving transparency. Our testimony will focus primarily on the accountability and disciplinary 
systems the bill aims to address. 

 
Establishment of the Deputy Auditor for Public Safety 

The ACLU-DC does not oppose the creation of a new Deputy Auditor of Public Safety. The Auditor’s reports 
are a useful and important tool in helping the public and the Council understand the strengths and 
shortcomings of District agencies, and in identifying areas for improvement. However, after conversations 
with officials from both the Auditor’s office and the Office of Police Complaints, it appears to us that the 



 
 
duties and responsibilities of the Deputy Auditor, as contemplated by this legislation, are largely already 
within the powers of the D.C. Auditor, and in some cases are duplicative of functions that OPC and the 
Police Complaints Board currently perform. We urge the Council to work with both agencies to ensure 
that the legislation substantively furthers the goals of increasing MPD accountability without duplicating 
government functions. 

 
Oversight and Accountability of Special Police Officers  

We appreciate the intent of Bill 24-356 to achieve greater oversight and accountability of the District’s 
special police officers (SPOs). The ACLU-DC strongly supports greater oversight of SPOs, but before 
expanding the jurisdiction of the OPC to conduct this oversight, the Council must first create clear and 
uniform guidelines for all SPOs operating in the District.   
 
Currently, the Department of Consumer and Regulatory Affairs (DCRA) holds licensing of special police 
officers. As far as we know, there are no standardized rules governing how SPOs operate in the District 
For example, there are no general orders or uniform list of offenses and penalties like there exists for 
MPD.1 If OPC is given oversight of the current system, the only penalty they could possibly impose is 
recommend that an SPO’s license be taken away—an appropriate action for certain violations but 
certainly not all. OPC would also not be able to hold accountable the private companies that contract out 
SPOs. 
 
While the ACLU-DC believes that OPC would be well positioned (given an increase in budget and capacity) 
to receive and investigate complaints against special police,  a major rehaul of the current training and 
licensing standards for SPOs needs to take place before a properly functioning oversight and 
accountability structure can be put in place.  

 
Police Accountability Commission  

Composition of the PAC 

As we noted in our October 2020 testimony for the Comprehensive Policing and Justice Reform 
Amendment Act of 2020, ACLU-DC supports expansion of the Police Complaints Board (the Board).2  One 
of the changes the Council made in that bill was removal of the serving member of the MPD from the 
Board once the term of the current MPD member expires.3  That bill also states that no member of the 
Board should have affiliation with any law enforcement agency.4  However, B24-356 would reinstate the 

 
1 According to the OPC, there are currently 7,000 SPOs in the District. Some carry firearms and are allowed to arrest and 
detain individuals, while others are not. Some are  D.C. government employees, while others are not.  SPO training is 
conducted by private entities with varying requirements, no system to verify their trainings, and no identifiable 
disciplinary system. 
2 ACLU-DC testimony on Bill 23-882, the “Comprehensive Policing and Justice Reform Amendment Act of 2020.” 
October 15, 2020. Available at https://www.acludc.org/en/legislation/aclu-dc-testifies-dc-council-committee-
comprehensive-police-and-justice-reform-amendment.  
3 We are aware that this provision has not actually been implemented since the bill has not been made permanent.  
4 Subtitle C of the Comprehensive Policing and Justice Reform Bill, first passed in June 2020, states: “(a) Section 5(a) (D.C. 
Official Code § 5-1104(a)) is amended by striking the phrase ‘There is established a Police Complaints Board (“Board”). 

https://www.acludc.org/en/legislation/aclu-dc-testifies-dc-council-committee-comprehensive-police-and-justice-reform-amendment
https://www.acludc.org/en/legislation/aclu-dc-testifies-dc-council-committee-comprehensive-police-and-justice-reform-amendment


 
 
MPD as an ex-officio member of the renamed and reconfigured Police Accountability Commission 
(“PAC” or “the Commission”).5   
 
The legislation does not define what “ex-officio” means so, while it is clear the person would 
automatically assume a position on the PAC as a result of the position they hold within MPD, it is unclear 
whether they would be a non-voting member. Regardless of whether this person would be a voting or 
non-voting member, the ACLU-DC does not support including a member of the MPD on the PAC, and we 
encourage the Council to adopt the changes made in the Comprehensive Police Reform bill. 
 
Additionally, we support the intent of B24-356 to ensure meaningful representation on the PAC from 
community members most directly impacted by policing and incarceration. The Comprehensive Police 
Reform bill included language to expand the Board to have a representative from each Ward. Bill 24-356 
specifies what that representation should look like, including that young people aged 15-24 from 
neighborhoods impacted by policing, immigrants, LGBTQIA communities, and those with disabilities 
must have representation on the board. We strongly support the bill’s intention with this language to 
ensure that those most impacted by policing serve on the Commission, and also recognize that the 
proscriptive nature of the bill language may pose a challenge in identifying members who want to or are 
able to serve on the Commission.  
 
Powers of the Police Accountability Commission 

The bill intends to expand the authority of the reconfigured PAC, but it’s unclear if any of the changes in 
the bill are substantive or simply reiterate duties the Police Complaints Board already has. Pursuant to 
Bill 24-356, the Commission would review and make recommendations regarding MPD policies, 
procedures, and trainings before they are finalized and binding on MPD officers.6  The legislative text, 
however, seems to suggest that the Commission will only have this power when the Police Chief submits 
updates for review. It is important for the legislation to clarify that the Commission has the power to 
initiate reviews of MPD policies, procedures, and trainings sua sponte, as this would ensure that MPD 
does not circumvent the law by simply deciding not to submit them for review. 
 
It is also unclear whether the Commission’s recommendations would be binding, as the legislation does 
not address what happens if the Police Chief disagrees with the recommendations, and the department 
refuses to incorporate the Commission’s changes. A similar problem currently exists with MPD largely 
ignoring OPC recommendations regarding its use-of-force policies.7  The proposed bill does not directly 
address this issue and does not create an avenue for real accountability.  

 
The Board shall be composed of 5 members, one of whom shall be a member of the MPD, and 4 of whom shall have no 
current affiliation with any law enforcement agency.’ and inserting the phrase ‘There is established a Police Complaints 
Board (“Board”). The Board shall be composed of 9 members, which shall include one member from each Ward and one 
at-large member, none of whom, after the expiration of the term of the currently serving member of the MPD, shall be 
affiliated with any law enforcement agency.’ in its place.” Available at https://lims.dccouncil.us/Legislation/B24-0320.  
5 B24-356, Section 3, Subtitle (c) discusses the composition of the Police Accountability Commission. Page 6.  
6 B24-356, Section 3(c)(f)(2). Page 7. 
 B24-356, Section 3, Subtitle (c) discusses the composition of the Police Accountability Commission. Page 6.  
7 Report and three recommendations in 2018. By December 2020, MPD had only fully implemented six of OPC’s 
recommendations, partially implemented three, and not implemented two. See Office of Police Complaints. “Report on 

https://lims.dccouncil.us/Legislation/B24-0320


 
 
 
Office of Police Accountability 

We strongly support recommendations in B24-356 to expand the authority of the Office of Police  
Complaints, renamed the Office of Police Accountability (“OPA” or “the Office”), to accept anonymous 
complaints and to include additional allegations of police misconduct that the OPA discovers in the 
course of an investigation of a complaint.  
 
For the anonymous complaints provision to be workable, the legislation must include a separate process 
for filing anonymous complaints. The bill currently requires the OPA to send various notices to 
complainants, but does not state how to proceed if an individual is not available to give additional 
information or receive notices from the OPA. Without clear guidance on how to contact and engage 
anonymous complainants, the OPA will not be able to conduct these investigations. 
 
Furthermore, the Council should also authorize the OPA to give complainants the option of having their 
personal identifying information removed prior to case information being shared with MPD.8  We have 
heard from community members time and again that many simply do not file complaints about MPD 
officers due to fear of threats and retaliation against them or their family members. Providing this  
option would allow individuals who want to be fully cooperative in an investigation to do so without 
fear.  
 
B24-356 also gives the OPA authority to make disciplinary recommendations to MPD following a 
sustained allegation of misconduct, which the ACLU-DC strongly supports. But it is not evident in the 
legislation that the OPA’s recommendations would be binding. Without clear language that the 
disciplinary recommendations of the OPA are binding on MPD officers, this legislation lacks teeth, and 
leaves the door open for MPD to simply refuse to impose the recommended discipline. 
  
The OPC’s October 2020 report9 on MPD discipline revealed that the current system of MPD serving as 
the sole arbiter of disciplinary decisions is not working. The report found that the majority (about 60%) 
of sustained complaints of misconduct resulted only in minor disciplinary sanctions. OPC’s report noted 
that MPD not only tended to go outside the realms of its table of penalties, but that the education-
based development to which officers were typically referred was merely additional training. These 
trainings are often basic things that are taught extensively at the police academy and should be clearly 
understood by officers—hence why they are not listed in the table of penalties. The report also notes 
that OPC would not consider education-based development a form of discipline, because this type of 
action is usually not the appropriate response to the sustained misconduct.  
 

 
Use of Force by the Washington, D.C. Metropolitan Police Department 2020.” Released April 26, 2021. Available at 
https://policecomplaints.dc.gov/node/1534781.  
8 Currently, misconduct allegations, particularly regarding use of force, must go through a complaint examination in 
order to be sustained. Once at that stage, all information regarding the case, including personal identifying information. 
is shared with the officer under investigation so that they can exercise their right to defend themselves.   
9 Office of Police Complaints. “PCB Policy Report #21-2: Discipline.” Released October 14, 2021. Available at 
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attachme
nts/Discipline.FINAL_.PDF.  

https://policecomplaints.dc.gov/node/1534781
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attachments/Discipline.FINAL_.PDF
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attachments/Discipline.FINAL_.PDF


 
 
As stated in the report, low-level reprimands “allow officers to believe that complaints from community 
members are unimportant and that MPD tolerates, or endorses, behaviors likely to produce 
complaints.”10 OPC’s October 2020 report offered a framework for improving the disciplinary procedure, 
and that could help enhance community trust.11 Other jurisdictions, such as Oakland, CA.,12 Milwaukie, 
WI.,13 and Maryland 14 can also serve as helpful models of police accountability mechanisms.  

 
Increasing Transparency of Disciplinary Records Through FOIA 

The ACLU-DC strongly supports B24-356’s amendment to the District’s Freedom of Information Act 
(FOIA) to increase the public’s access to MPD disciplinary records. As previously stated, access to police 
records is critical in police accountability.  
 

 
10 Id. Page 2. 
11 OPC and the PCB’s recommended framework for a disciplinary process: 

1. Complaint Examiner sustains an OPC complaint, 
2. OPC transmits this finding to MPD or the DC Housing Authority Police Department (DCHAPD)22 along with a 
discipline recommendation from the Executive Director for the misconduct, MPD or DCHAPD is permitted time to 
review the case and either accept the discipline recommendation or find a more severe penalty and impose it, or 
oppose the OPC recommendation with a written explanation, 
4. If MPD or DCHAPD opposes the OPC recommendation and wants a less severe 
penalty then the written explanation is sent to OPC for review,  
5. MPD or DCHAPD and OPC discuss their positions on discipline determinations and work toward a mutual 
agreement, 
6. If MPD or DCHAPD and OPC cannot agree, then the case is forwarded to a panel 
comprised of three members of the PCB for review,  
7. The PCB panel can accept the discipline recommendation of either OPC, MPD/DCHAPD, or reach a decision on 
a compromise discipline, 
8. MPD or DCHAPD imposes the discipline decision approved by the PCB panel. Id. Page 5. 

12 “Under Oakland’s system of police accountability, OPD’s internal affairs unit investigates allegations of misconduct and 
reports its findings to the chief who decides whether to discipline an officer. At the same time, [Community Police 
Review Agency, a body composed of community members] CPRA conducts a separate and parallel investigation of the 
same case and recommends discipline to the Police Commission. If internal affairs and CPRA disagree on findings, then 
the Police Commission sets up a special committee of commissions to make a final decision about discipline.” 
BondGraham, D. “Oakland police officers are facing discipline for last year’s protest crackdown.” Oaklandside, June 1, 
2021. Available at https://oaklandside.org/2021/06/01/oakland-police-officers-are-facing-discipline-for-last-years-
protest-crackdown/. 
13 In Milwaukie, the Fire and Police Commission has the power to hire and fire officers, including the police chief. This 
Commission also has the authority to assume control over internal affairs investigations, investigate civilian complaints, 
and set department policy. The mayors of other Wisconsin cities also have the authority to appoint civilians to local 
police and fire commissions. These commissions have the exclusive power to hire and fire police chiefs and review 
internal affairs investigations to impose serious discipline against officers. PBS Wisconsin Here and Now Broadcast. July 
24, 2020. Available at https://pbswisconsin.org/watch/here-and-now/police-union-contracts-wb0xjq/.  
14 Maryland’s HB670, passed in April of this year, also outline a useful example. Under the Maryland model, the police 
chief can either impose the same discipline recommended by the administrative charging committee or a higher degree 
of discipline within the applicable range of the disciplinary matrix. They may not, however, impose a lesser form of 
discipline than that recommended by the charging committee. If the officer accepts the chief’s offer of discipline, then it 
is imposed. If not, the matter then goes to a trial board. See Chapter 50, House Bill 670. Available at  
https://legiscan.com/MD/text/HB670/id/2373225.  

https://oaklandside.org/2021/06/01/oakland-police-officers-are-facing-discipline-for-last-years-protest-crackdown/
https://oaklandside.org/2021/06/01/oakland-police-officers-are-facing-discipline-for-last-years-protest-crackdown/
https://pbswisconsin.org/watch/here-and-now/police-union-contracts-wb0xjq/
https://legiscan.com/MD/text/HB670/id/2373225


 
 
However, what this legislation does not address are the many ways that MPD delays or prevents public 
access to records, about which we have testified in the past.  We have made recommendations in 
previous testimony and encourage the council to implement these changes in addition to the ones made 
in B24-356.  
 
First, MPD regularly abuses the discretion given agencies to provide documents free of charge or at a 
reduced rate—where the information being sought is considered to primarily benefit the public. Leaving 
fee waivers at the discretion of the agency has allowed MPD to adopt what we believe to be a standard 
practice of denying fee waiver requests to anyone except media members and individuals depicted in 
the recording—an approach that denies the public access to critical information. The Council should 
update D.C.’s FOIA law to address this.  
 
Additionally, MPD often invokes the personal privacy exception to deny access to public records and 
charge exorbitant fees to redact body-worn camera (BWC) recordings. This continues to be a significant 
barrier to transparency and accountability. We recommend the Council includes provisions in the FOIA 
amendment section of B24-356 to fix this issue. 
 
The Council should also amend the FOIA statute to increase access to BWC footage. BWC footage 
provides critical details about events involving officers, and can help us better understand why an officer 
acted the way they did, and whether those actions were justifiable. This was also one of the 
recommendations of the Police Reform Commission.15   
 
And finally, given MPD’s poor history of responding to FOIAs in a timely manner, the Council should 
consider required reporting of MPD’s timeliness to FOIA requests that details the type of requests, who 
made them, whether the request was approved and when, and the grounds for denial.  

 
Establishment of an Officer Disciplinary Records Database 

We strongly support the creation of an officer misconduct database. D.C. would not be the first to 
establish a police misconduct database. Jurisdictions such as Massachusetts,16 Pennsylvania,17 and 
Oregon18 have passed legislation expanding access to police records through some sort of public 
database.  
 
The ACLU-DC believes police disciplinary and internal affairs records are vital tools for assessing 
individual officers’ histories. They are also critical for determining a police agency’s patterns of behavior, 
especially when confronted with cases of police violence or other egregious misconduct. One can find 
information on licensing, misconduct, decertification, and license revocation for a countless number of 

 
15  D.C. Police Reform Commission. “Decentering Police to Improve Public Safety: A Report of the Dc Police Reform 
Commission.” Released April 1, 2021. Available at https://dccouncil.us/police-reform-commission-full-report/.  
16 House Bill 4794 Available at https://malegislature.gov/Bills/191/HD5143.  
17 House Bill 1841 approved by the governor on July 14, 2020. Available at 
https://www.legis.state.pa.us/cfdocs/billInfo/BillInfo.cfm?syear=2019&sind=0&body=H&type=B&bn=1841.  
18 House Bill 3145 passed on September 25, 2021. Available at 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB3145/Introduced.  

https://dccouncil.us/police-reform-commission-full-report/
https://malegislature.gov/Bills/191/HD5143
https://www.legis.state.pa.us/cfdocs/billInfo/BillInfo.cfm?syear=2019&sind=0&body=H&type=B&bn=1841
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB3145/Introduced


 
 
occupations including doctors, lawyers, and even barbers and cosmetologists. It is unacceptable that the 
same cannot be said for law enforcement agents—individuals who have the power to take lives. 
 
Until the recent Disciplinary Actions, Grievances, and Equal Employment Opportunity (EEO) Report 
(Misconduct Report)19 submitted to the Council, neither the Council nor the public had much 
information, if any, on officer misconduct or MPD’s investigations and grievance processes. Though this 
report is an important first step, like MPD’s NEAR Act stop and frisk data releases, there are gaps in the 
data presented in the report. For one, it does not show criteria for the different dispositions (with EEO 
complaints for example, how  does the EEO office determine that there are insufficient facts to proceed 
with a case or that an officer should be exonerated from an allegation?). The report also does not list 
names of officers. This could allow officers who were terminated or chose to resign before a termination 
could occur to seek employment in law enforcement agencies in other jurisdictions.20   
 
One concern we have with the current legislation as written is that it does not lay out a plan for 
enforcement of database reporting requirements. An on-going issue we have seen with MPD is the 
willful flouting of reporting requirements in other areas like the NEAR Act,21 and even the Misconduct 
report.22  To strengthen this section of B24-356, we recommend that the Council include a provision 
providing that each officer be assigned a unique identifier to track certification and misconduct history. 
This would assists with database accessibility, as officer ID and badge numbers may change throughout 
their career.  
 
We also urge the Council to establish clear guidelines for reporting, including a set schedule of regular 
reporting and penalties for when that requirement is not met. The point on penalties cannot be 
overstated, and applies to every aspect of accountability, including FOIA requests and disciplinary 
processes, we have covered over the course of this testimony. MPD has deliberately ignored reporting 
requirements and recommendations from agencies such as the OPC for many years. Not including 
penalties for not reporting in a timely manner would not only ensure that MPD does not continue to 

 
19 MPD's Disciplinary Actions, Grievances, and EEO Report was transmitted to the Council by the Mayor on September 
16, 2021. The report covers 2016-2020. Preliminary analysis shows that time frame, 45 MPD officers were terminated for 
misconduct including for personal criminal activity and unnecessary or wanton force. Available at 
https://lims.dccouncil.us/Legislation/RC24-0075.  
20 Lalwani, N. and Johnston, M. “What happens when a police officer gets fired? Very often another police agency hires 
them.” The Washington Post, June 16, 2020. Available at https://www.washingtonpost.com/politics/2020/06/16/what-
happens-when-police-officer-gets-fired-very-often-another-police-agency-hires-them/. See also: Santos, M. “Despite 
credibility issues, WA cops find police jobs elsewhere.” Crosscut, August 10, 2021. Available at 
https://crosscut.com/politics/2021/08/despite-credibility-issues-wa-cops-find-police-jobs-elsewhere.  
21 The NEAR Act, which requires the MPD to publish data on its stops and frisks every six months, was passed in March of 
2016. MPD did not begin collecting the data until July 2019, and finally published the first set of data in June 2020 after 
being compelled by a FOIA lawsuit by the ACLU-DC. It was the same case for the second set of data published in March of 
this year.  
22 The D.C. Code requires the Police Chief to deliver an annual report to the Mayor and the Council concerning 
misconduct and grievances filed by or against members of the police department. This requirement was established in 
2006. MPD did not submit the first report until March of 2013. Meaning eight years lapsed between the first report and 
the recent report. See D.C. Code § 5–1032, “Report on misconduct allegations and grievances.” Available at 
https://code.dccouncil.us/dc/council/code/sections/5-1032.html.  

https://lims.dccouncil.us/Legislation/RC24-0075
https://www.washingtonpost.com/politics/2020/06/16/what-happens-when-police-officer-gets-fired-very-often-another-police-agency-hires-them/
https://www.washingtonpost.com/politics/2020/06/16/what-happens-when-police-officer-gets-fired-very-often-another-police-agency-hires-them/
https://crosscut.com/politics/2021/08/despite-credibility-issues-wa-cops-find-police-jobs-elsewhere
https://code.dccouncil.us/dc/council/code/sections/5-1032.html


 
 
contravene the law, as it has historically done, but also lets the Department know that the Council is 
serious in fulfilling its oversight duties.  
 
One way of doing this would be to tie MPD’s annual budget to its compliance with reporting 
requirements and other laws (this is something the Council has the authority to do both through the 
annual performance oversight and budget oversight processes). 
 
We recognize that a database alone will not change policing, but having a publicly accessible record of 
officer misconduct will go a long way in ensuring that officers with patterns of misconduct do not 
continue to move through the ranks23 or escape culpability. There must also be stronger reforms and 
bolder efforts to place limitations on police practices, particularly with regards to use of force. And we 
hope this will be addressed in the permanent version of the Comprehensive Policing and Justice Reform 
bill. 

 
Selection of the Police Chief 

The proposed bill authorizes the Police Accountability Commission to provide input on the job 
description and qualifications of a Chief of Police, but there are no details about how the Commission 
would provide this input or what the selection process would entail. Nor are there improvements to 
how the community can engage in this process.   
 
As we testified at Chief Contee’s confirmation hearing, that D.C community members were not engaged 
at all in the selection process of the police chief is a serious misstep for the District at a critical moment 
in discussions about public safety and police reform. There was no public input into the selection of 
Chief Contee as the nominee. No public discussion of the values and principles that the District would be 
seeking in a candidate for chief of police, no consulting the communities most impacted by both crime 
and over policing to gather information on the commitments that residents wanted to hear from a law 
enforcement leader, and no search beyond existing MPD leadership.   
 
By the time the confirmation hearing was held,  a decision had been more or less solidified by the Mayor 
and the Council. The chief of police is not only accountable to the Council and the mayor, but especially 
to the residents they are sworn to protect. To stand firm in its commitment to police reform and racial 
equity, the Council should provide for a more meaningful community-informed process before 
confirmation of the police chief.  

 
Conclusion 

We are at a critical juncture where D.C. communities are no longer satisfied with the status quo when it 
comes to public safety. Trust and confidence in law enforcement have long been lost in some 

 
23 Prior to killing George Floyd, there were 22 misconduct complaints or internal investigations that named Derek 
Chauvin. Subramanian, R. and Arzy, L. “State Policing Reforms Since George Floyd’s Murder.” Brennan Center, May 21, 
2021. Available at https://www.brennancenter.org/our-work/research-reports/state-policing-reforms-george-floyds-
murder.  

https://www.brennancenter.org/our-work/research-reports/state-policing-reforms-george-floyds-murder
https://www.brennancenter.org/our-work/research-reports/state-policing-reforms-george-floyds-murder


 
 
communities, and for others, these are words that have never been used to describe the relationship 
they have with the police they encounter in their neighborhoods. D.C. cannot continue to accept the 
opacity and resistance to accountability the MPD has historically exhibited. The District must demand 
not just transparency, but real accountability from its policing infrastructure. That begins with instituting 
mechanisms that hold police and police departments accountable for their actions.  
 
Bill 24-356 takes some meaningful steps in this direction. We hope that the Council will incorporate our 
recommendations to strengthen the impact and realize the intent of this legislation.  
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Thank you for the opportunity to offer comments on the proposal in Bill B24-0356 to improve 
transparency in policing. 7ZR�RI�WKH�ELOO¶V�VHFWLRQV�will enhance public access to records of complaints, 
investigation of complaints and discipline imposed as a result²by means of amendments removing 
roadblocks in the Freedom of Information Act (FOIA) and by establishing a new public database.  
 
Police face the dual demands of fighting crime while also obeying the law (a complex set of mandates in 
the Constitution, statutes and policies). Accountability for police departments and individual officers 
requires internal and external attention to setting sound policy, managing the work to be sure it 
conforms, and evaluating the results including close study of problem incidents. Public trust rests on 
solid information demonstrating policing is both effective and lawful. Unfortunately, full and accurate 
information is always at risk given the high political stakes involved for elected officials, police 
leadership, and individual officers.  
 
7RGD\¶V�ELOO�builds on recommendations of the Police Reform Commission in its April 2021 report. The 
Open Government Coalition briefed the commission on our past decade of work and recommendations.i 
We also submitted materials and held numerous follow-up discussions. Improved public reporting and 
attention to all kinds of transparency are in many segments of the bill that add a deputy auditor and 
strengthen the complaint review agency with expanded authority to review police policy, investigate a 
wider set of police conduct problems, and play a greater role in discipline.  
 
The Coalition thus welcomes this important bill and particularly the initiative to correct longstanding 
MPD policies that conceal complaints, investigations and discipline. The Police Complaints Board 
called the present system ³RSDTXH´�DQG�MPD withheld its details even from the commission.ii  Our 
points address Sections 5 and 7 of the bill.  
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1. The bill makes the correct choice, to make all types of discipline records eligible for release.  

 
The Police Reform Commission described the growing trend of opening access to police complaint and 
discipline records, noting approaches vary and recommending full disclosure (all records regarding all 
complaints).iii The bill adopts their proposal, and we agree.  
 
One goal of transparent records is to spot officers with histories of misconduct as they move among 
departments. For that purpose, records limited to sustained (and serious) complaints may be the priority 
for release. That was the choice of the California legislature when it ordered new access to discipline 
files in over 500 counties and municipalities employing 70,000 sworn officers.  
 
But another goal is to allow evaluation of complaint investigations and outcomes. For that, access is 
needed to all complaints, especially since a large fraction are not adjudicated.iv 
  
That was the approach of the New York legislature and is in the bill. But the potential workload should 
be noted, as its implications recur in many of the comments that follow. When access via state FOI law 
opened, in New York City alone there turned out to be 279,000 complaints of all kinds going back 
decades. Unions are traditionally skeptical of civilian evaluations of police work and sued to stop the 
New York release especially of unsustained complaints. Federal courts dismissed the claim that 
members would be harmed by public access to the full set of records.v  
 
2. The definition of covered records needs amplification. 

 
The bill aims to end past MPD practice of denying discipline records requests under FOIA.vi It does this 
(line 331) by simply decreeing that for requests for disciplinary records the exemptions in FOIA do not 
apply. But in fact, past denials have rested chiefly on only two -- protections for personal privacy and 
law enforcement records -- yet the bill ends the application of the entire exemption section of the law, 
D.C. Code § 2-534. The bill then addresses privacy interests (and only of the officer) by new redaction 
rules for these requests alone. This design raises several issues needing further attention.  
 
The first step is to better define records eligible for this special treatment.  
 
The ³GLVFLSOLQDU\�UHFRUGV´�to be analyzed for release without regard to FOIA exemptions are defined 
�OLQH������DV�WKRVH�³FUHDWHG�LQ�WKH�IXUWKHUDQFH�RI�D�GLVFLSOLQDU\�SURFHHGLQJ�´�Many OPC complaints 
result in referral to MPD for retraining. Would records of those be included, since the outcome is not 
FOHDUO\�³GLVFLSOLQH´"��The bill should make clear the intent is to open all records of complaints of police 
misconduct, wherever filed, wherever investigated (OPC, MPD, etc.), and whether or not any discipline 
resulted. 
 
Also, the bill should clarify whether all police records (as far back as are retained) are to be open. 
Logistics of handling requests under a new release mandate may be daunting. The commission reported 
RQ�SROLFLHV�RI�SXUJLQJ�GLVFLSOLQH�LQFLGHQW�UHFRUGV�IURP�RIILFHUV¶�ILOHV��EXW�LW¶V�QRW�FOHDU�LI�WKRVH�DUH�
retained elsewhere.  If large volumes of records have been retained under a lengthy retention schedule, 
there will be significant amount of redaction needed and that is always a serious bottleneck.vii The 
Council may want to consider setting a shorter limit (than the total years on file) for discipline records 
available to the public, especially for lesser offenses. If a large backlog develops, no request should be 
denied at the  
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retention expiration if it was eligible when received. Or this could be left for review as experience 
develops, with a mandated report at intervals. 
 
Note the definition of discipline records is used again in defining contents of the database. Uncoupling 
these may be helpful, as suggested below, #7. 

 
3. Some FOIA exemptions probably still need to be preserved in the bill.  

 
Private details are now routinely redacted from requested police records released under FOIA, though 
often excessively.viii  To replace the privacy exemptions (and associated detailed case law) that will no 
longer apply, the bill spells out (line 348ff) an alternative limited set of allowable redactions such as the 
RIILFHU¶V�PLQRU�LQIUDFWLRQV�DQG�a few personal details.  
 
But since ³GLVFLSOLQDU\�UHFRUGV´�incOXGH�³DQ\�UHFRUG�FUHDWHG�LQ�IXUWKHUDQFH�RI�D�GLVFLSOLQDU\�SURFHHGLQJ´�
(line 335), the investigation files will contain a great deal more EH\RQG�WKH�RIILFHU¶V�RZQ�SHUVRQDO�GHWDLOV�
(line 352ff) that are protected by the ELOO¶V�new redaction rules. 
 
Records of other persons that should be considered for privacy protection include some body camera 
video, some victim autopsy details such as photos, and witness interview details.  
 
Other exemptions to consider adding back include:  
x delaying release during pending investigations (and to avoid misuse of investigation holds, the law 

should allow only short extensions (60 days) renewable only upon public written explanation by a 
police official or prosecutor, or when charges are filed); 

x limiting release to facts alone in privileged communications of police officials with agency 
attorneys. 

 
4. Consider providing for efficient handling of requests in cases where investigation records of an 

incident span several agencies. 
 

An incident may be investigated by a police department, one or more investigative agencies and a 
prosecutor. Those pursuing the full story of any incident will request records from all. Parallel and 
duplicative workloads would follow, with different offices possibly redacting the same files. At worst, 
inconsistent releases could result from different redaction rules. This could be avoided by requiring 
designation of a lead agency to handle review and redaction once for the body of common records.  
 
5. Limiting fees should be considered in view of likely volumes of records. 
 
We recommend by statute waiving all or most fees for misconduct records requests. They are squarely 
within the essential government accountability public interest purpose of open records laws. Waiver 
could extend at least to costs of search, review and redaction. Without fee relief, access to what are 
likely to be extensive records and video will be out of reach for many. MPD in recent years has quoted 
extraordinary fees for expensive redaction of body worn camera video.  
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6. A special response deadline may be needed.  
 
FOIA requests must be answered within 15 days, but many already take longer. In 2019, almost 3,000  
requests, or over a quarter of the total, took 16 or more days, and the figure doubled in the disrupted 
SDQGHPLF�\HDU�RI������DFFRUGLQJ�WR�WKH�PD\RU¶V�DQQXDO�)2,$�UHSRUWV��'isregarded laws breed public 
cynicism, especially when there is no effective remedy (FOIA appeals opinions directing agencies to 
take action are not binding).  
 
As suggested throughout these comments, the new workload of requests under the bill may tax the D.C. 
FOIA system already struggling to fulfill its legal obligations. Especially in high profile use-of-force 
cases the file will be enormous (as described in note vii from experience already in California). A 
special deadline for this class of requests (as enacted for BWC requests) may be useful. But such a 
decision could also wait until any special deadline can be set using data on the new requests. 
 
7. 7KH�ELOO¶V�SURSRVHG�public database needs clarification of records contained. 
 
The database will be more or less difficult to create depending on what is in it. The bill as introduced 
UHTXLUHV��OLQH������WKDW�WKH�GDWDEDVH�LQFOXGH�DQ�RIILFHU¶V�³GLVFLSOLQDU\�KLVWRU\�DQG�UHFRUGV«FRQVLVWHQW�
ZLWK´�WKH�GHILQLWLRQ�RI�UHFRUGV�XVHG in the mandatory release section (line 334ff). Preparing redacted 
versions of all disciplinary records as defined there, for all officers going back as far as the record 
retention rules provide, will be a major undertaking.  
 
However, a database may be useful for many with basic data elements rather than records. See the 
database developed by the NY ACLU to give brief details of the hundreds of thousands of NYPD 
complaints released.ix It is the digital equivalent of a library card catalogue²a guide to contents, 
glimpses of individual items, and a guide for those who will then check out full titles; all the records are 
available on request, so the database need not be burdened with the exact same contents. 
 
 

* 
 
 
We appreciate the chance to offer views on this important step forward in open government and look 
forward to working with the committee on further development of the bill.  
 

 
* 

 
 
7KH�2SHQ�*RYHUQPHQW�&RDOLWLRQ�LV�D�FLWL]HQV¶�group established in 2009 to enhance public access to 
government information and ensure the transparency of government operations of the District of 
Columbia. Transparency promotes civic engagement and is critical to responsive and accountable 
government. We strive to improve the processes by which the public gains access to government records 
(including data) and proceedings, and to educate the public and government officials about the 
principles and benefits of open government in a democratic society. 
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ENDNOTES 
 
i For example, see testimony of Coalition President Tom Susman before this FRPPLWWHH�ODVW�\HDU��³7KH�&RXQFLO�
should by statute clarify that the public interest in accountability justifies access to complaint and discipline 
investigation files. This step was taken by California and New York legislatures and should be taken here. The 
KHDG�RI�WKH�'�&��2IILFH�RI�3ROLFH�&RPSODLQWV�DJUHHG�LQ�D�UHFHQW�SUHVV�LQWHUYLHZ��VWDWLQJ�µ,W�ZRXOG�Ddd a lot to 
FRPPXQLW\�WUXVW�LI�WKH�FRPPXQLW\�ZDV�DZDUH�ZKDW�NLQG�RI�GLVFLSOLQH�ZDV�EHLQJ�KDQGHG�RXW�WR�03'�RIILFHUV�¶¶¶�
Available at: https://dcogc.org/wp-content/uploads/2020/10/TMS-DOCGC-testimony-MPD-BWC-10-15-20-
12.doc.  
 
ii ³2SDque.´�See Discipline (D.C. Police Complaints Board, Policy Report #21-2, Oct. 14, 2020), p. 1 (finding 
D.C. SROLFH�GLVFLSOLQH�³an opaque system that can appear to the community as being too lenient´���$YDLODEOH�DW��
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attac
hments/Discipline.FINAL_.PDF.  
 
³:LWKKHOG�IURP�3ROLFH�5HIRUP�&RPPLVVLRQ�´�6HH�Decentering Police to Improve Public Safety: A Report of the 
DC Police Reform Commission (April 1, 2021), p. 157 �³7KH�&RPPLVVLRQ�ZDV�QRW�DEOH�WR�UHYLHZ�ILOHV�IRU�VSHFLILF�
investigations conducted by the OPC and the MPD, nor did we have access to MPD disciplinary records«�DQG�
ZH�PLJKW�KDYH�OHDUQHG�PRUH�KDG�03'¶V�SURFHVVHV�EHHQ�PRUH�WUDQVSDUHQW.´��  
 
A recent review of the field agreed. ³Law enforcement agencies and their internal investigations have typically 
been shrouded in secrecy and public suspicion. The fundamental goal of civilian oversight is to have an 
LQGHSHQGHQW�HQWLW\�EULQJ�WUDQVSDUHQF\�WR�WKLV�KLVWRULFDOO\�RSDTXH�SURFHVV�´ Michael Vitoroulis, Cameron 
McEllhiney, and Liana Perez. Civilian Oversight of Law Enforcement: Report on the State of the Field and 
Effective Oversight Practices, p.14. (Washington, DC: 8�6��'HS¶W�RI�-XVWLFH��Office of Community Oriented 
Policing Services, 2021). Available at: https://cops.usdoj.gov/RIC/Publications/cops-w0952-pub.pdf.  
 
iii Decentering Police, p. 175 (Recommendation 9). 
 
iv The D.C. Office of Police Complaints receives roughly 800 complaints in a year. Around half are dismissed on 
the merits without adjudication (possibly because body worn camera video is available in three quarters of 
complaints).  Only adjudication of the evidence can lead to sustaining a complaint, and only 18-24 have advanced 
to that stage in recent years. OPC annual reports are available at: https://policecomplaints.dc.gov/page/annual-
reports-for-OPC.  
 
v See the database of 279,000 complaints here: https://www.nyclu.org/en/campaigns/nypd-misconduct-database. 
The court action was Uniformed Officers Ass¶n. et al. v. Bill DeBlasio, 20-CV-2789. It ended in the U.S. Court of 
Appeals for the Second Circuit with a Summary Order, February 16, 2021 (refusing to enjoin the law ending an 
exemption for police discipline records since the court found no likelihood of harm to future employment from 
release of unsubstantiated complaints, nor any likelihood of threats of physical harm from angry citizens). The 
court wrote: ³Unions have not sufficiently demonstrated that those dangers and risks are likely to increase 
EHFDXVH�RI�WKH�&LW\¶V�SODQQHG�GLVFORVXUHV��,Q�DUULYLQJ�DW�WKDW�FRQFOXVLRQ, we note again that many other States 
make similar misconduct records at least partially available to the public without any evidence of a resulting 
increase of danger to police officers.´ Available at: https://www.courthousenews.com/wp-
content/uploads/2021/02/nypd-discipline-ca2.pdf.  
 
vi The Office of Police Complaints formerly released citizen complaints under FOIA. For reasons never explained, 
the Office changed course some years ago and now says it can neither confirm nor deny even the existence of 
complaints, to preserve officerV¶ SULYDF\��0LWFK�5\DOV��³'�&��2IILFH�RI�3ROLFH�&RPSODLQWV�5HFRUGV�/HDYH�0XFK�WR�
%H�'HVLUHG�´�Washington City Paper, September 3, 2020. Available at: 

https://dcogc.org/wp-content/uploads/2020/10/TMS-DOCGC-testimony-MPD-BWC-10-15-20-12.doc
https://dcogc.org/wp-content/uploads/2020/10/TMS-DOCGC-testimony-MPD-BWC-10-15-20-12.doc
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attachments/Discipline.FINAL_.PDF
https://policecomplaints.dc.gov/sites/default/files/dc/sites/office%20of%20police%20complaints/publication/attachments/Discipline.FINAL_.PDF
https://cops.usdoj.gov/RIC/Publications/cops-w0952-pub.pdf
https://policecomplaints.dc.gov/page/annual-reports-for-OPC
https://policecomplaints.dc.gov/page/annual-reports-for-OPC
https://www.nyclu.org/en/campaigns/nypd-misconduct-database
https://www.courthousenews.com/wp-content/uploads/2021/02/nypd-discipline-ca2.pdf
https://www.courthousenews.com/wp-content/uploads/2021/02/nypd-discipline-ca2.pdf


 6 

 
https://washingtoncitypaper.com/article/308805/d-c-office-of-police-complaints-records-leave-much-to-be-
desired/. Such an extraordinary response can be justified only when the confirmation or denial of the existence of 
responsive records would, in and of itself, reveal exempt information. This response, colloquially known as a 
³*ORPDU�GHQLDO´�ZDV�ILUVW�MXGLFLDOO\�UHFRgnized in the national security context. Phillippi v. CIA, 546 F.2d 1009, 
1013 (D.C. Cir. 1976) (raising issue of whether the CIA could refuse to confirm or deny its ties to Howard 
+XJKHV¶�VXEPDULQH�UHWULHYDO�VKLS��WKH�Glomar Explorer).  The D.C. 0D\RU¶V�2ffice of Legal Counsel has upheld 
these denials in administrative appeals, for example No. 2015-58 (May 4, 2015), and that position has never been 
tested in court. The legislation proposed in B24-0356 is needed to end this use of the privacy exemption and make 
clear the policy of the District of Columbia that all complaints, investigations of misconduct, and disciplinary 
results if any shall be open. 
 
vii For perspective on the potential workload, we interviewed an individual who worked in a California law 
enforcement agency that had to respond to requests under the VWDWH¶V�GLVFORVXUH�UHTXLUHPHQW prescribed by 
legislation known as SB1421. He told the Coalition it was common that a complaint file for a serious incident 
could include thousands of pages. Included would be officer personnel records, police reports, interview 
transcripts from officers as well as witnesses and informants, radio dispatch transcripts, criminal histories of 
victims and others, autopsy reports with attached photographs and lab tests, forensic analyses (clothes, blood, 
hair, etc.), as well as records generated in internal processing of the case to determine discipline for any policy 
violations, and records of investigations by any external bodies. Body worn camera data could include video from 
as many as a dozen officers at the scene for minutes or hours. Reviewing and redacting the file of records not even 
counting video in one such case could take days of staff time according to this person. 
 
viii For example, MPD hires a contractor to remove many details before releasing body worn camera video under 
FOIA. The redaction follows unpublished rules and the results lack a sound legal basis, according to an advisory 
opinion of the Office of Open Government issued in response to a Coalition complaint. MPD declines to follow 
the opinion. Opinion available here: https://www.open-dc.gov/BWC_FOIA_AdvisoryOpinion_2020.  
 
ix See https://www.nyclu.org/en/campaigns/nypd-misconduct-database. 

https://washingtoncitypaper.com/article/308805/d-c-office-of-police-complaints-records-leave-much-to-be-desired/
https://washingtoncitypaper.com/article/308805/d-c-office-of-police-complaints-records-leave-much-to-be-desired/
https://www.open-dc.gov/BWC_FOIA_AdvisoryOpinion_2020
https://www.nyclu.org/en/campaigns/nypd-misconduct-database
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Council of the District of Columbia, Committee on the Judiciary & Public Safety   
on 

Bill B24-������³Strengthening Oversight and Accountability of Police Amendment Act of 2021´ 
 

November 4, 2021 
____________________________________________________________________________________ 
 
The following texts offer language in areas in Sections 5 and 7 on opening police discipline records 
where our hearing testimony suggested clarification. In addition, we offer two other points: 
x We agree with the testimony of the D.C. Auditor opposing the mandatory search committee (line 

47ff) if a new Deputy Auditor is proposed in the final bill. But if a committee is retained, it should 
include public members as well. 

x Treatment of the D.C. Department of Corrections is inconsistent in the bill, and we encourage the 
committee to explore the issue to resolve its full or partial inclusion. The new Deputy Auditor is to 
review DOC policy and practice (line 75). Yet the new Office of Police Accountability will not 
handle complaints about correctional officerV¶�XVH�RI�IRUFH�RU�RWKHU�PLVconduct. Correctional 
RIILFHUV¶�discipline records are included in the release section (line 336) but not the database section. 
Legislation in California and New York led to release of FRUUHFWLRQDO�RIILFHUV¶�UHFRUGV along with 
those of other law enforcement employees. (For example, see a database for the first half of 2020 of 
NY City Department of Corrections officer discipline.) 

 
1. The bill makes the correct choice, to make all types of police discipline records eligible for 

release (not limited to certain incidents or certain outcomes of investigation).  
2. The definition of covered records needs amplification. 

 
(a) Sec. 5 (4) should be expanded to make clear the breadth of records intended to be released. 

The Coalition recommends a new subsection (d-1)(2) beginning at line 334ff reading as 
follows:  

 
(2) For purposes of this section, the term ³disciplinary records´ that shall be released pursuant to this 
subsection includes  
 (A) personnel records and any other records maintained by any agency comprising  
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https://www1.nyc.gov/assets/doc/downloads/xls/MOS_Discipline_01012020-08212020_Web.xlsx
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all complaints, allegations and charges against an MPD or HAPD officer whatever the subject, however 
received and investigated, and however resolved (including records relating to an incident in which the 
officer resigned before the law enforcement agency or oversight agency concluded its investigation into 
the alleged incident); 
 (B) name of officer complained of or charged;  
 (C) investigative reports;  
 (D) photographic, audio, and video evidence;  
 (E) transcripts or recordings of interviews;  
 (F) autopsy reports;  
 (G) all materials compiled and presented for review to a prosecutor or to any person or body 
charged with determining whether to file criminal charges against an officer in connection with an 
LQFLGHQW��RU�ZKHWKHU�WKH�RIILFHU¶V�DFWLRQ�ZDV�FRQVLVWHQW�ZLWK�ODZ�DQG�DJHQF\�SROLF\�IRU�SXUSRVHV�RI�
discipline or administrative action, or what discipline to impose or corrective action to take;  
 (H) transcripts or recordings of, and exhibits introduced in, any trial or hearing on any complaint 
or charge;  
 (I) documents setting forth recommended findings, findings, or final disposition of any 
disciplinary proceeding LQFOXGLQJ�ILQGLQJV�RI�IDFW�DQG�DQDO\VLV�RI�WKH�RIILFHU¶V�FRQGXFW�DQG�DSSURSULDWH�
discipline; and  
 (J) copies of disciplinary records relating to the incident, including any letters of intent to impose 
discipline, any documents reflecting modifications of discipline due to an appeal or grievance process, 
and letters indicating final imposition of discipline or other documentation reflecting implementation of 
corrective action.  
 

(b) A subsection on time limits is needed. Fairness to officers, public interest, and workload 
should be considered and the legislation should be clear about how far back to extend 
record access. :H�FRXOGQ¶W�VXJJHVW�VXFK�D�GDWH�RU�GDWHV�DV�we lack facts on what is retained 
now in the police departments, and whether that is set by law, regulation or internal policy 
(which affects details of new law on keeping records as well as searching and releasing 
them). The Coalition recommends the committee get detailed facts before markup by 
asking the MPD, HAPD and OPC to describe the full extent of discipline and complaint 
records held in employee and complaint files, and also the same held in any additional 
records kept in agency files separate from employee and complaint files. The Police Reform 
Commission noted reporWV�RI�³SXUJLQJ´�RI�discipline from employee files, and 
recommended that end. But whether the information and records are retained is unclear.1   
 
Better data will allow specifying files to be disclosed and time frames, especially the key 
question whether the bill should set a limit how far back agencies must search and disclose. 
The bill could even specify both an absolute historical cutoff �IRU�H[DPSOH�³retain records 
of local service as long as a D.C. officer is a SROLFH�RIILFHU�DQ\ZKHUH´� plus different release 
treatment of records of incidents of greater and lesser gravity and depending on how far 
back they occurred.  
 
Record retention is very important to clarify. Without clarity, the way is open for litigation 
over the Council¶V intent on extent of records covered. Police organizations elsewhere have 

 
1 ³MPD should stop automatically purging µadverse actions¶²the most serious level of discipline²IURP�RIILFHUV¶�SHUVRQQHO�
records after three years. They should be permanently recorded, and when disciplining an officer MPD should be able to 
consider any previous adverse actions against that officer. Even lesser µcorrective actions¶ should not be automatically 
purged; officers should be required to demonstrate changed behavior.´ Commission Report, p. 26.  

https://lims.dccouncil.us/downloads/LIMS/47659/Introduction/B24-0356-Introduction.pdf
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litigated aggressively over such details to slow implementation of laws they opposed in 
general. 

 
3. Some FOIA exemptions (affecting other interests beyond the officer involved) probably still 

need to be preserved in the bill.  
 
(c) We recommend an expanded redaction section (d-1)(3) beginning at line 346 as follows: 

 
(3) When providing records pursuant to subsection (d-1)(1), the agency shall redact a record only for the 
following purposes: 
 (A) To remove technLFDO�LQIUDFWLRQV��³7HFKQLFDO�LQIUDFWLRQ´�PHDQV�D�PLQRU�UXOH�YLRODWLRQ��VROHO\�
related to the enforcement of administrative departmental rules that (i) do not involve interactions with 
members of the public, and (ii) are not otherwise connected to such person's investigative, enforcement, 
training, supervision, or reporting responsibilities.  
 (B) To remove an RIILFHU¶V�personal data or information such as a home address, telephone 
number, identities of family members, or use of any employee assistance program, mental health 
service, or substance abuse treatment unless such use is mandated by a disciplinary proceeding 
disclosable under his section, but not the name and work-related information of any officer. 

 (C) To preserve the anonymity of whistleblowers, complainants, victims, and witnesses. 
 (D) To protect confidential medical, financial, or other information of which disclosure is 
specifically prohibited by federal law or would cause a clearly unwarranted invasion of personal 
privacy that outweighs the strong public interest in records about possible misconduct and use of 
force by officers. 
 (E) Where there is a specific, articulable, and particularized reason to believe that disclosure of 
part or all of the record would pose a significant danger to the physical safety of the officer or 
another person. 
 (F) To protect privileged communication between agency officials and their attorneys. 

 
(d) Law enforcement routinely invokes an exemption in existing D.C. FOIA, D.C. Code § 2-

534(a)(3), to deny requests DV�³LQYHVWLJDWRU\�´�RIWHQ�IRU�ORQJ�SHULRGV creating doubt 
whether actual investigation continues or that is simply an available pretext. Review on 
appeal has been ineffective as the mayor¶V�DSSHOODWH�RIILFH�RIWHQ defers to DJHQF\�RIILFLDOV¶�
blanket conclusory statements. With § 2-534 deleted by the bill, as applied to discipline 
records, we encourage adding back improved text to allow only limited investigative holds. 
Equivalent limits should also be added to the main text of D.C. FOIA law when there is an 
opportunity.  

 
We recommend a new section (d-1)(4) as follows to limit and require written justification of 
both criminal and administrative investigation holds as well as holds when charges are 
tried: 

 
(4) An agency may withhold a record of an incident that is the subject of an active criminal or 
administrative investigation, in accordance with any of the following: 

(A) (i) During an active criminal investigation, disclosure may be delayed for up to 60 days from 
the date the misconduct or use of force occurred or until the prosecutor determines whether to file 
criminal charges related to the misconduct or use of force, whichever occurs sooner. If an agency delays 
GLVFORVXUH�SXUVXDQW�WR�WKLV�FODXVH��WKH�DJHQF\�VKDOO�SURYLGH��LQ�ZULWLQJ��WKH�VSHFLILF�EDVLV�IRU�WKH�DJHQF\¶V�
determination that the interest in delaying disclosure clearly outweighs the public interest in disclosure. 
This writing shall include the estimated date for disclosure of the withheld information. 
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(ii) After 60 days from the misconduct or use of force, the agency may continue to delay the 
disclosure of records or information if the disclosure could reasonably be expected to interfere with a 
criminal enforcement proceeding against an officer who engaged in misconduct or used the force. If an 
agency delays disclosure pursuant to this clause, the agency shall, at 180-day intervals as necessary, 
SURYLGH��LQ�ZULWLQJ��WKH�VSHFLILF�EDVLV�IRU�WKH�DJHQF\¶V�GHWHUPLQDWLRQ�WKDW�GLVFORVXUH�FRXOG�UHDVRQDEO\�EH�
expected to interfere with a criminal enforcement proceeding. The writing shall include the estimated 
date for the disclosure of the withheld information. Information withheld by the agency shall be 
disclosed when the specific basis for withholding is resolved, when the investigation or proceeding is no 
longer active, or by no later than 18 months after the date of the incident, whichever occurs sooner. 

 
(iii) After 60 days from the misconduct or use of force, the agency may continue to delay the 

disclosure of records or information if the disclosure could reasonably be expected to interfere with a 
criminal enforcement proceeding against someone other than the officer who engaged in the misconduct 
or used the force. If an agency delays disclosure under this clause, the agency shall, at 180-day intervals, 
provide, in writing, the specific basis why disclosure could reasonably be expected to interfere with a 
criminal enforcement proceeding, and shall provide an estimated date for the disclosure of the withheld 
information. Information withheld by the agency shall be disclosed when the specific basis for 
withholding is resolved, when the investigation or proceeding is no longer active, or by no later than 18 
months after the date of the incident, whichever occurs sooner, unless extraordinary circumstances 
warrant continued delay due to the ongoing criminal investigation or proceeding. In that case, the 
agency must show by clear and convincing evidence that the interest in preventing prejudice to the 
active and ongoing criminal investigation or proceeding outweighs the public interest in prompt 
disclosure of records about misconduct or use of force by officers. The agency shall release all 
information subject to disclosure that does not cause substantial prejudice, including any documents that 
have otherwise become available. 

 
        (B) If criminal charges are filed related to the incident in which misconduct occurred or force was 
used, the agency may delay the disclosure of records or information, whose release could deprive a 
person of a right to a fair trial or an impartial adjudication, until a verdict on those charges is returned at 
trial or, if a plea of guilty or no contest is entered, the time has expired to withdraw the plea.  

 
(C) During an administrative investigation into an incident covered by this section, the agency may 

delay the disclosure of records or information until the investigating agency determines whether the 
misconduct or use of force violated a law or agency policy, but no longer than 180 days after the date of 
WKH�HPSOR\LQJ�DJHQF\¶V�GLVFRYHU\�RI�WKH�PLVFRQGXFW or use of force, or allegation of misconduct or use 
of force, by a person authorized to initiate an investigation. 

 
4. Limiting fees should be considered in view of likely volumes of records. 
 

(e) A full statutory fee waiver would rest on an uncertain assumption²that all discipline 
records requests will meet the public interest criterion in D.C. Code § 2-532(b). But the 
possibility of a broad fee waiver for discipline records (so that fees are not a barrier to 
public information) is a policy decision for the Council. Again, we lack data to suggest 
details (such as what will be the size and processing effort for requests under this new 
statute). We suggest a mandatory report back from the agencies. Limited redaction allowed 
in released discipline records, including body-worn camera video, intended to be less than 
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in the present situation where the usual MPD redaction is excessive and hence costly (see 
above #3) should limit that element of cost and delay. Electronic records (which should 
SUHGRPLQDWH�LQ�UHFHQW�ILOHV��VKRXOG�QRW�HQWDLO�DQ\�³FRS\LQJ�´��Agency differences in fees 
charged is another longstanding problem with D.C. FOIA, and should be addressed in 
general by broader FOIA legislation needed as discussed several times above, mandating 
the Office of Open Government to develop a government-wide fee schedule. For now, we 
propose a new section should be added as (d-1)(5) as follows: 
    

(5) Copies of records subject to disclosure pursuant to this section shall be made available upon the 
payment of fees according to D.C. Code § 2-532.  The MPD and OPA shall submit to the Council ninety 
days after the end of the first year of experience after the effective date of the Act a report on requests 
for discipline records under the Act, identifying requesters by type, file sizes released, costs and fees, 
with recommendations on any changes needed.  
 
5. A special response deadline may be needed.  

 
(f) If the bill seems likely to generate a large workload, an extended deadline is needed to 

avoid the current problem of requesters greatly disappointed with FOIA response delays. 
Compare the special 25-day deadline provided for body-worn camera video in D.C. Code § 
2-532(c)(2A). A new section could be added as (d-1)(6) as follows: 
 

(6) Except to the extent temporary withholding for a longer period is permitted pursuant to (d-1)(4), 
records subject to disclosure under this section shall be provided at the earliest possible time and no later 
than 45 days, except Saturdays, Sundays, and legal public holidays, from the date of a request for their 
disclosure. 
 
6. 7KH�ELOO¶V�SURSRVHG�public database needs clarification of records contained. 
 

(g) The database required in Sec. 7 of the bill as introduced, line 376ff, will take a long time to 
create owing to redactions likely needed in many records. This is because line 383 suggests 
all records are to be included²the same records and to the same extent as required to be 
released (line 334ff). That definition (as clarified in #1 above) is unworkable for the 
contents of a database and should be rethought.   
 
A selected set of data elements will serve the public better -- a clearer, faster-loading 
finding aid, with full files available on request, as in the New York City database here. We 
propose a hybrid plan with some elements specified in the statute and detailed plans to be 
worked out (with a response required by a time certain and with a requirement for user 
and expert involvement and review of examples elsewhere).2  The bill as introduced set the 
December 2023 publication date.  Other intermediate planning dates involve months in 
2022 when executive and levgislative work may be disrupted by the election year and the 
start of new mayoral and Council terms. We left out specific dates.  
 
We recommend a revised section 7, identified as amending the mandatory, proactive 
publication section of D.C. FOIA, D.C. Code § 536, as follows:  

 
2 In the bill as introduced, Sec. 5 applies to MPD and HAPD but the database in Sec. 7 of the draft does not mention HAPD. 
The revised text suggested here in 7(a) and 7(e) includes HAPD officers in the database and HAPD therefore involved in 
database plans. :H�GRQ¶W know if HAPD records will now support such a database. 

https://www.nyclu.org/en/campaigns/nypd-misconduct-database
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Sec. 7 
 
(a) By December 23, 2023, the mayor shall publish a searchable database of sworn officers in MPD and 

HAPD accessible to the public on the Internet without registration or charge.  
(b) The database shall at a minimum contain for each officer 

(1) Rank and shield history;  
(2) Department commendations, recognition or awards;  
(3) Trainings, including in-service, promotional, and other modules; 
(4) Disciplinary history, with dates, including each complaint or charge, the outcome for 
each including disciplinary actions taken, and the status of any open investigation.  

(c) &RQVLGHULQJ�XVHUV¶�YLHZV�DQG�RWKHU�LVVXHV��Whe mayor shall submit a proposed plan for the 
database to the Council within 180 days of the effective date of the Act.  
(d) The plan shall include timelines and DJHQFLHV¶�UHVSRQVLELOLWLHV for creating the contents of 
the database (including how far back in time the data will extend and how it will be updated 
regularly), testing the database, and evaluating its usability by the public.  
(e)  The Mayor shall establish and consult with an advisory group to consider relevant examples of 
such databases elsewhere and provide recommendations for the proposed plan required by subsection 
(c) of this section. The advisory group shall consist of one representative from each of the following 
agencies and organizations, and any three additional organizations chosen by the mayor: 
        (1) Metropolitan Police Department 
        (2) Office of Police Complaints (or, to be renamed Office of Police Accountability) 
        (3) Housing Authority Police Department 
        (4) Fraternal Order of Police 
        (5) American Civil Liberties Union of DC 
        (6) DC Open Government Coalition 
        (7) Reporters Committee for Freedom of the Press 
        (8) Public Defender Service 
        (9) Office of the Attorney General 
        (10) Office of the United States Attorney for DC 
        (11) Electronic Privacy Information Center  
(f) The Mayor shall submit the proposed plan required by this section to the Council for a 45-day 
period of review, excluding Saturdays, Sundays, legal holidays, and days of Council recess. If the 
Council does not approve or disapprove the proposed rules, in whole or in part, by resolution, within 
this 45-day period of review, the proposed plan shall be deemed disapproved. 
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Thursday, October 21, 2021, 9:30 a.m. - 3:00 p.m. 
 

 Good afternoon Councilmember Allen and members of the Committee on the Judiciary 

and Public Safety.  My name is Eva Richardson. I am a staff attorney at Disability Rights DC at 

University Legal Services, the designated protection and advocacy program for people with 

disabilities in the District of Columbia. As per our federal mandate, DRDC represents hundreds 

of individual clients annually, with many more benefiting from the results of our investigations, 

litigation, outreach, education, and advocacy.  

I am here to speak about two issues related to the proposed bills before the Committee. 

First, I would like to address the proposed Youth Rights Amendment Act, particularly as it 

relates to youth with disabilities.  DRDC is pleased that the Committee seeks to bolster 

protections for kids under age 18 when encountering law enforcement. The proposed 

requirements that young people receive developmentally appropriate Miranda warnings and a 

reasonable opportunity to confer with an attorney before making a statement to law enforcement, 

and that evidence obtained through consent searches be excluded, will foster more equitable and 

appropriate dynamics between police and youth. $V�\RX¶YH�KHDUG��Whese additional protections 

are eminently important, given NLGV¶�GHYHORSPHQWDO�GLIIHUHQFHV from adults. Young people are 

less equipped to understand and speak up for their legal rights, and this reality exacerbates 
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already problematic power dynamics with police. These power dynamics and their resultant 

inequities are particularly concerning for young people with intellectual, developmental, and 

behavioral health disabilities.1 

While young people are generally more vulnerable during police interactions, we know 

that kids with disabilities are particularly at risk of being targeted by law enforcement, often with 

negative, dangerous, or even deadly outcomes.2 ,Q�PDQ\�FDVHV��D�\RXQJ�SHUVRQ¶V�GLVDELOLW\�ZLOO�

not be immediately apparent to law enforcement, and police may read disability manifestations 

as noncompliance or even threatening behavior. This is why the protections contained in the 

proposed bill are especially important for youth with disabilities in the District. By shifting the 

power balance more toward vulnerable youth, these protections for youth broadly will have the 

effect of protecting youth with disabilities.3 For this reason, DRDC supports these proposed 

procedural safeguards for young people when encountering law enforcement.    

 
1 50-����RI�D�ODZ�HQIRUFHPHQW�RIILFHU¶V�HQFRXQWHUV�DUH�ZLWK�D�SHUVRQ�ZLWK�D�GLVDELOLW\��See David V. Whalen, et al., 
Disability Awareness Training: A Train the Trainer Program for First Responders (2011), available at 
http://www.ndss.org/Global/Law%20Enforcement%20Disability%20Awareness%20Training.pdf. People under age 
30 with disabilities are 44% more likely to be arrested. This statistic includes emotional, sensory, physical, and 
cognitive disabilities that are protected under the Americans with Disabilities Act (ADA). Erin J. McCauley, M.Ed., 
The Cumulative Probability of Arrest by Age 28 Years in the United States by Disability Status, Race/Ethnicity, and 
Gender, American Journal of Public Health (Dec. 2017). 
2 See Helping Educate to Advance the Rights of Deaf communities (HEARD), Police Violence & Discrimination 
Against Deaf People, (last modified June 2020), available at 
https://docs.google.com/spreadsheets/d/1HZ6YLtXzRNiEsu2RCfEUb1WmsCwM4Pn89ikpAwE4b-
Q/edit#gid=1519942027 (last visited Nov. 4, 2021). 
3 The Sentencing Project, Back-to-School Action Guide: Re-Engaging Students and Closing the School-to-Prison 
Pipeline, (August 2021), available at  https://www.sentencingproject.org/wp-content/uploads/2021/08/Back-to-
School-Action-Guide-Re-Engaging-Students-and-Closing-the-School-to-Prison-Pipeline.pdf. 

This shift is particularly critical as children return to school after COVID-19 virtual learning. In addition to 
these academic challenges, the pandemic caused a serious spike in mental health problems among 
adolescents nationwide. Compared to pre-pandemic times, young people have become more likely to 
contemplate or attempt suicide12 and more likely to visit the emergency room due to mental health 
problems.13 Nearly half of parents in a nationwide survey in early 202114 said their adolescent children 
had developed a new or worsening mental health condition since the start of the pandemic. Likewise, a 
ODUJH�PDMRULW\�RI�VWXGHQWV�LQ�D�QDWLRQDO�VXUYH\�LQ�HDUO\������UHSRUWHG�WKDW�WKH\�DUH�³H[periencing more 
SUREOHPV�QRZ�WKDQ�WKH\�GLG�LQ�-DQXDU\�������EHIRUH�WKH�SDQGHPLF�EHJDQ�´�DQG�WKHVH�SUREOHPV�ZHUH�
especially prevalent among youth of color . . . For instance, the National Association of School 
3V\FKRORJLVWV�ZURWH�ODVW�\HDU�WKDW��³8QGHU�QRUPal circumstances, we would expect approximately 20% of 

 

https://docs.google.com/spreadsheets/d/1HZ6YLtXzRNiEsu2RCfEUb1WmsCwM4Pn89ikpAwE4b-Q/edit#gid=1519942027
https://docs.google.com/spreadsheets/d/1HZ6YLtXzRNiEsu2RCfEUb1WmsCwM4Pn89ikpAwE4b-Q/edit#gid=1519942027
https://www.sentencingproject.org/wp-content/uploads/2021/08/Back-to-School-Action-Guide-Re-Engaging-Students-and-Closing-the-School-to-Prison-Pipeline.pdf
https://www.sentencingproject.org/wp-content/uploads/2021/08/Back-to-School-Action-Guide-Re-Engaging-Students-and-Closing-the-School-to-Prison-Pipeline.pdf
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Next, I would like to address the proposed bill aimed at increasing oversight and 

accountability in the area of school policing. These changes are critical to supporting advocacy 

and justice for young people with disabilities. It is well-documented that students with 

disabilities tend to be treated more harshly at school than their peers without disabilities.  

Nationwide, students with disabilities comprise just 12% of students in public schools, but 

represent 75% of students physically restrained at school, 58% of students placed in seclusion, 

and at least 25% of students arrested and referred to law enforcement.4 And we know that Black 

and brown students with disabilities face even greater discrimination when it comes to school 

discipline.5 Schools often call police before attempting the behavioral interventions and 

disability-related services to which these students are entitled.6 Students with disabilities are 

afforded protections under federal law to ensure that they do not face discrimination on the basis 

of their disabilities,7 but these trends around policing in schools perpetrate exactly that 

 
children to experience some social±emotional and behavioral concern throughout their school trajectory² 
ZH�QRZ�H[SHFW�WKHVH�UDWHV�WR�GRXEOH�RU�WULSOH�DIWHU�&29,'�´ 

4 8�6��'HS¶W�RI�(GXF���2II��)RU�&LYLO Rights, Discipline, Restraint and Seclusion, (last modified Jan. 16, 2020), 
https://www2.ed.gov/about/offices/list/ocr/frontpage/pro-students/issues/dis-issue02.html.  
5 U.S. ComP¶n On Civil Rights, Beyond Suspensions: Examining School Discipline Policies and Connections to the 
School-to-Prison Pipeline for Students of Color with Disabilities, July 2019, 
https://www.usccr.gov/files/pubs/2019/07-23-Beyond-Suspensions.pdf.  

³While students of color do not have higher rates of misbehavior, students of color with disabilities are 
subjected to exclusionary discipline practices at a disproportionally higher rate than their White peers with 
disabilities. For instance, last year in Grand Rapids, black students with disabilities lost more than 500 days 
of instruction, compared to their white peers. These early discipline inequalities, compounded by a lack of 
action and oversight by the federal government, put students in a place where they are more likely to have 
an aversion to school, drop out, or be involved with the juvenile justice system.´  

6 See 1DW¶O�&RXQFLO�RQ�'LVDELOLW\��Breaking the School-to-Prison Pipeline for Students with Disabilities, July 18, 
2015, https://ncd.gov/sites/default/files/Documents/NCD_School-to-PrisonReport_508-PDF.pdf. 
7 Title II of the ADA prohibits discrimination against people with disabilities in State and local governments 
services, programs, and employment. Law enforcement agencies are covered because they are programs of State or 
local governments, regardless of whether they receive Federal grants or other Federal funds. 8�6��'HS¶W�RI�-���&LYLO�
Rights Division Disability Rights Section, Commonly Asked Questions About the Americans With Disabilities Act 
and Law Enforcement, (last modified Feb. 25, 2020), https://www.ada.gov/q&a_law.htm.  

 

 

https://www.usccr.gov/files/pubs/2019/07-23-Beyond-Suspensions.pdf
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discrimination.8 In order to combat the school-to-prison pipeline9 for kids with disabilities, it is 

critical that we have comprehensive, disaggregated, and publicly available data regarding school-

based disciplinary actions involving law enforcement.10 The CommitteH¶V�SURSRVHG�UHTXLUHPHQW�

that local education agencies maintain this data, and that MPD report school-involved incidents 

disaggregated by race, gender, age, and disability, will help advocates define and understand the 

scope of the problem and plan their advocacy accordingly.   

Finally, DRDC is pleased that the Committee has taken a broad approach to defining law 

enforcement in the proposed legislation. However, it would particularly benefit the public and 

our understanding of who is impacted and what change is needed if the collected demographic 

data about students involved in disciplinary incidents, stops, or arrests is disaggregated not only 

by their general disability status, but by their specific type of disability.   

 That concludes my testimony.  Thank you for your time. 

 

 

 

 
8 Students of color are disproportionately referred to law enforcement or subject to school-related arrest. Students 
with disabilities are disproportionately referred to law enforcement or subject to school- related arrest and 
incarceration. See generally Jenni Owen, Jane Wettach & Katie Claire Hoffman, Instead of Suspension: Alternative 
Strategies for Effective School Discipline (2015), available at https://law.duke.edu/childedlaw/ 
schooldiscipline/downloads/instead_of_suspensio n.pdf.  
9 The ³VFKRRO-to-SULVRQ�SLSHOLQH�´ is a national trend wherein children are pushed out of public schools and into the 
juvenile and criminal justice systems. A disproportionate number of these children have learning disabilities or 
histories of poverty, abuse, or neglect, and would benefit from additional educational and counseling services. 
³=HUR-WROHUDQFH´ policies criminalize minor infractions of school rules, while cops in schools lead to students being 
criminalized for behavior that should be handled inside the school. American Civil Liberties Union, School-to-
Prison Pipeline, https://www.aclu.org/issues/racial-justice/race-and-inequality-education/school-prison-pipeline 
(last visited Nov. 4, 2021). 
10 There must be safe and sufficient ways for youth to address the harm they are experiencing from the police, while 
in and out of school. It is imperative that a youth-focused complaint mechanism is created so that these incidents do 
not fall through the cracks and police are held accountable. To further increase transparency and accountability, this 
complaint mechanism should be trauma-informed, accessible, and youth-centered so that students can make 
complaints about school-based incidents involving police. 

https://www.aclu.org/issues/racial-justice/race-and-inequality-education/school-prison-pipeline
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STND4YOU, Inc. is a Nonprofit organization developed to address diversion, advocacy and free wrap-
around clinical services for Black and Latinx youth who are placed at-risk for delinquency and 
involvement with the justice system secondary to their overlooked cognitive and communication 
disorders. There is a portion of the need for more mature Miranda Rights that we believe should make 
mention of the number of Black youth who are also overrepresented in the special education system who 
do not understand their rights due to varying language and learning disorders. Clinicians like Speech-
Language Pathologists should be consulted to discuss what and how the youth's understanding can be 
impacted during this process. We would like to be involved to add this piece to a very powerful 
movement you are creating. Our founder, Dr. Shameka Stanford is an associate professor in the 
department of Communication Sciences & Disorders at Howard University, and a juvenile Forensic 
Speech-Language Pathologist (the first and only in the United States) with a clinical specialty in in 
juvenile law and special education law. 

This letter is written to support the More Mature Miranda Initiative. In support of the more mature 
Miranda initiative, it is important for me to highlight how the presence of cognitive and communication 
GLVRUGHUV�FDQ�LQFUHDVH�D�\RXWK¶V�YXOQHUDELOLW\�WR�ZDLYH�D�ULJKW�WKH\�GR�QRW�LQKHUHQWO\�KDYH�WKH�NQRZOHGJH��
intelligence, and cognitive ability to comprehend. My opinions are based on my education in the area of 
communication sciences and disorders and forensics, clinical training, and clinical forensic experience in 
relation to these matters. Research has demonstrated that children account for an increased amount of 
coerced confessions secondary to their developing cognitive abilities. However, the discussion about 
coerced confessions cannot be had without addressing the prevalence of children living with learning 
disabilities, cognitive and communication disorders who are coerced or falsely confess to crimes. 
Communication and Cognitive disorders (CCD) is defined as a deficit or significant impairment in the 
primary functions of attention, memory, problem solving, emotional functioning, comprehension and 
production, literacy, pragmatics, social skills, and expressive and receptive language (American Speech-
Language-Hearing Association, 1997). Cognitive-FRPPXQLFDWLRQ�GLVRUGHUV�FDQ�LPSDFW�DQ�LQGLYLGXDO¶V�
communication and comprehension status in a way that affects their ability to fully participate in their 
(Stanford, 2019). More specifically, during the Miranda rights, cognitive and communication impairments 
DIIHFW�WKH�LQGLYLGXDO¶V�FRPSUHKHQVLRQ��judgement, consequential thinking, and decision-making skills. 
This is most prevalent in children with cognitive and communication disorders during a time where their 
brain is also concurrently developing.  

Maturity of language and cognitive skills occurs with the development of the frontal lobe, 
particularly the prefrontal cortex (PFC), which is a continuous process from childhood until late 
adolescence (Ciccia, Meulenbroek, & Turkstra, 2009). The frontal lobe in a typically developing brain 
FRQWUROV�WKH�FKLOG¶V�DELOLW\�WR�HPRWLRQDOO\�UHJXODWH�DV�ZHOO�DV��SUREOHP-solving, process information/think, 
and comprehend information. However, the brain and particularly the frontal lobe does not fully develop 
until approximately 25 years of age or older. Consequently, this means the prefrontal and temporal 
cortexes of the child with a cognitive and communication impairments that responds to and utilizes good 
judgement and comprehension is not consistently and automatically activated when engaging with law 
enforcement. In a child with cognitive and communication disorders, there are areas of the brain that are 
necessary for the ability to comprehend, functionally problem solve, and think rationally that will never 
be fully developed (Johnson, Blum, & Geidd, 2009; Stanford, 2018). Explicitly, secondary to cognitive 
DQG�FRPPXQLFDWLRQ�GLVRUGHUV��DUHDV�RI�WKH�EUDLQ�WKDW�UHJXODWHV�WKH�FKLOG¶V�YHUEDO-reasoning skills, problem 



solving skills, and comprehension during the reading of Miranda rights may take longer than the 25 years 
old to fully develop, if at all.  
  The visual below presents the frontal and temporal lobe areas of the typically developing brain 
where children with cognitive and communication disorders experiences significant impact in the areas 
where consequential thinking, problem-solving, judgment, self-monitoring, concentration, attention, and 
most importantly understanding language are control are activated.   
 

 
 
In the area of cognition, memory, reasoning, judgment, attention and concentration impairments 

FDQ�LPSDFW�WKH�FKLOG¶V�DELOLW\�WR�XQGHUVWDQG�WKH�0LUDQGD�ULJKWV��,Q�WKH�DUHD�RI�executive functioning, 
impairment in problem-solving, decision-PDNLQJ��RUJDQL]DWLRQ��DQG�SODQQLQJ�FDQ�LPSDFW�WKH�FKLOG¶V�
ability to understand the Miranda rights. As aforementioned, to inherently understand Miranda Rights to 
the extent you make a conscious decision to waiving your rights would require; (1) functional critical 
thinking, (2) executive function, (3) and comprehension skills. At a micro level the child with underlying 
language impairments would also need to possess strong vocabulary, verbal reasoning, inferencing, and 
recalling information skills. In the areas of communication, impairments in thinking and processing, 
GLIILFXOW\�XQGHUVWDQGLQJ�ODQJXDJH��DQG�YRFDEXODU\�GHILFLWV�FDQ�LPSDLU�WKH�FKLOG¶V ability to understand the 
Miranda rights. For instance, in a 2018 (not yet published) research study in which I analyzed the 
confluence of cognitive and communication disorders and increased risk of referral to the justice system 
for black youth, 85% of the participants demonstrated vocabulary impairments. Further, data from the 
research study demonstrated that 90% of the participants were unable to define 70% of the words 
presented in the Miranda Rights. For example, a 70% of the participants were unable to define the words 
attorney, appointed, and afford. The findings of this analysis identified six key domains of 
communication and cognition that when impaired can increase the risk of youth being coerced into 
confessions, and false or forced waivers of their rights. These areas included: 1) age-appropriate 
vocabulary development and skills; 2) abstract language comprehension; and 4) processing and 
organizational planning. This demonstrates that although the youth may verbalize understanding and 
demonstrate a surface level comprehension of the words of the Miranda rights in isolation; it is more 
likely than not, a significant portion are unable to comprehend the words contained within it well enough 
to understand the overall context.  

Lastly, the inability to functionally track and participate in conversations with peers and adults 
FDQ�LPSDLU�WKH�FKLOG¶V�DELOLW\�WR�XQGHUVWDQG�WKH�0LUDQGD�ULJKWV��This information is most relevant to 
understanding how cognitive and communicative disorders in children can impact their understanding of 
the information presented in the Miranda rights. The Miranda rights are built on the expectation that the 
individual can demonstrate and process what is requested of them and what will occur during the law 



enforcement interaction. To do this, the individual must be able to follow directions, comprehend the 
words used, recall information, and infer the consequences of what may occur if they choose to waive 
their rights. Consequently, children with cognitive and communication disorders are significantly unable 
to decipher what is expected of them resulting in misunderstandings which can increase their risk of 
waiving their rights. Especially when the child is engaged in a situation that causes frustration, anxiety, 
tension distress. During heightened situations of distress, like being arrested or unexpected law 
enforcement interaction, children with cognitive and communication disorders will primarily rationalize 
and respond with the emotional parts of their brain, not taking the time to determine if the communication 
lacks comprehension.  

Therefore, it becomes necessary that as we determine a more mature Miranda, we keep in context 
that just because children may be able to periodically demonstrate the ability to determine what is 
happening, does not mean that their cognitive and communication limitations and impairments are not 
consistently present and likely to impact their ability to understand their rights and the consequences of 
waiving their rights.  

 
Thank you,  
 
 
Shameka Stanford, Ph.D., CCC-SLP/L 
COO, STND4YOU, Inc.   
Juvenile Forensic Speech-Language Pathologist  
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My name is Karen Dale, and I am the Chief Diversity Equity and Inclusion Officer of the AmeriHealth 
Caritas Family of Companies, and the Market President of AmeriHealth Caritas District of Columbia. 
AmeriHealth Caritas is committed to doing our part to help achieve racial equity across the country. 
Toward that aim, we have joined CEO Action for Racial Equity (CEOARE), a Fellowship of over 100 
companies that mobilizes a community of business leaders with diverse expertise across multiple 
industries and geographies to advance public policy in four key areas — healthcare, education, 
economic empowerment and public safety. Its mission is to identify, develop and promote scalable and 
sustainable public policies and corporate engagement strategies that will address systemic racism, social 
injustice and improve societal well-being.  

AmeriHealth Caritas DC serves more than 118,000 District residents, approximately 40% of whom live in 
wards 7 and 8 where 46% of this past summer’s 1,674 violent crimes occurred. Notably, 92% of the ward 
7 population and 88% of the ward 8 is Black. Aside from the direct impact of the crime itself, this high 
rate of crime increases the likelihood of a negative interaction with police, and the potential deleterious 
outcomes of such interactions. Chronic direct and indirect exposure to police violence against or killings 
of unarmed black Americans is health-harming – not only in the physical sense, but such exposure also 
carries with it a higher likelihood of adverse mental health impacts. 

As a business leader in the District for more than two decades, I am writing the Council today to voice 
my support for meaningful police reform.  I commend the City Council for establishing the DC Police 
Reform Commission (the Police Commission) to study and improve public safety in the District, including 
proposing solutions to address police accountability and transparency.  It is encouraging that the 
findings of the Police Commission’s April 1, 2021 report serve as the basis for the police reform 
measures proposed in Bill 24-0356, Strengthening Oversight and Accountability of Police Amendment 
Act of 2021 (Bill 24-0356).  Specifically, I believe that meaningful reform must include the creation of 
publicly accessible police misconduct registries because they will help increase accountability and 
transparency in American policing.  

I applaud the efforts of Chairman Mendelson for introducing Bill 24-0356.  Notably, I support the 
creation of the Officer Disciplinary Records Database. I also applaud the Council for including an 
amendment to the Freedom of Information Act of 1976 to make the disciplinary records of Metropolitan 
Police Department (“MPD”) and DC Housing Authority Police Department officers public records. 
Transparency is the path to accountability.  “Publicity is justly commended as a remedy for social and 
industrial diseases. Sunlight is said to be the best of disinfectants; electric light the most efficient 
policeman.”1   

Our nation has been deeply affected by the tragic killings of George Floyd, Breonna Taylor, Antwan 
Gilmore and many other Black Americans. These killings have exposed the significant gaps that exist in 
the application of equity and justice for all Americans. CEOARE is actively advocating across the country 
for the openness of law enforcement records through the creation of police databases that can be used 
to make sure that police departments are hiring qualified and capable individuals, to hold officers 

                                                            
1 James L. BUCKLEY et al., Appellants, v. Francis R. VALEO, Secretary of the United States Senate, et al. (two cases). 
| Supreme Court | US Law | LII / Legal Information Institute (cornell.edu), 424 U.S. 1, [insert pinpoint cite] (1976) 

https://www.ceoaction.com/racial-equity/
https://www.law.cornell.edu/supremecourt/text/424/1
https://www.law.cornell.edu/supremecourt/text/424/1


3 
 

accountable for their actions, and to give the public confidence in the integrity of the police officers they 
interact with in their communities. 

Accountability and transparency help build trust between the police and the communities they serve; 
these principles should serve as the cornerstone to equitable reform efforts͘�&Žƌ�ƚŚĞ�ĮƌƐƚ�ƚŝŵĞ�ŝŶ�Ϯϳ�
ǇĞĂƌƐ͕�ƉƵďůŝĐ�ĐŽŶĮĚĞŶĐĞ�ŝŶ�ůĂǁ�ĞŶĨŽƌĐĞŵĞŶƚ�ĚŝƉƉĞĚ�ďĞůŽǁ�ϱϬй͕�ĨĂůůŝŶŐ�ĮǀĞ�;ϱͿ�ƉĞƌĐĞŶƚĂŐĞ�ƉŽŝŶƚƐ�ƚŽ�ϰϴй�
between 2019 and 20202. �ĐĐĞƐƐŝďŝůŝƚǇ�ƚŽ�ƉŽůŝĐĞ�ŽĨĮcers’ disciplinary and legal history would be a 
ĐƌŝƚŝĐĂů�ƐƚĞƉ�ƚŽ�ƌĞƐƚŽƌŝŶŐ�ƉƵďůŝĐ�ĐŽŶĮĚĞŶĐĞ�ŝŶ�ƚŚĞ�ŝŶƐƚŝƚƵƚŝŽŶ�ŽĨ�ƉŽůŝĐŝŶŐ͘ With this information, leaders 
would be able to identify neighborhoods in the city where stronger police/community relationship-
building initiatives are needed, and police departments would be better able to identify patterns in 
misconduct. Without trust and accountability, a police department cannot effectively do its job. Failure 
to keep communities safe is an unacceptably tragic outcome. 

Public accountability and transparency have long been standard in health care. For example, DC  Health  
maintains a list3 on its website of all disciplinary actions taken against physicians licensed to practice 
medicine in the District. Additionally,  DC Health maintains a database4 of information about Health 
Professionals licensed to practice in DC including their names, license number, license status and 
discipline information from 1996 to the present. This information helps ensure that the highest quality 
of care is provided to the residents of DC.  Law enforcement in DC should also embrace this level of 
disclosure to community members. While the information gleaned and reported from disciplinary 
proceedings may not be flattering – and indeed at times may be downright alarming – access to such 
records serves the critical function of arming the public, press, academics and policymakers with the 
data needed to develop evidence-based solutions.  

AmeriHealth Caritas is guided by one philosophy: Help people get care, stay well, and to build healthy 
communities. Accordingly, we are choosing to use our voice to stand alongside the millions of Americans 
calling for meaningful police reform. We are stepping up together because mere acknowledgement of 
systemic societal racism is not enough. Action is needed. 

Today, I call on the Council to make police disciplinary records public data including, as recommended 
by the Police Reform Commission, the status of the investigation, the outcome of the investigation and 
the discipline administered. I also encourage the Council to ensure that the final version of the law 
includes funding for the creation of the database, requirements for police departments to report 
discipline data on a prescribed schedule, and penalties for noncompliance.   

Thank you for your leadership and commitment to transforming policing in the District. Passing this bill 
will set a meaningful example for the rest of the country and help preserve the safety of and create 
equity specifically for the over 300,000 Black Washingtonians and the thousands of other Black 
Americans who work in or travel through DC each day. 

 

                                                            
2 Amid Pandemic, Confidence in Key U.S. Institutions Surges (gallup.com) 
3 Medicine Disciplinary Actions Taken | doh (dc.gov) 
4 Search for a Health Professional Profile (dc.gov) 

https://dchealth.dc.gov/service/medicine-disciplinary-actions-taken
https://app.hpla.doh.dc.gov/Physician%20Profile%20Lookup/Search.aspx
https://news.gallup.com/poll/317135/amid-pandemic-confidence-key-institutions-surges.aspx
https://dchealth.dc.gov/service/medicine-disciplinary-actions-taken
https://app.hpla.doh.dc.gov/Physician%20Profile%20Lookup/Search.aspx
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B24-0306, the Youth Rights AmendmentAct of 2021; and B24-0356, the Strengthening
Oversight and Accountability of Police Amendment Act of 2021

 

Good morning CouncilmemberAllen and members of the Judiciary and Public Safety
Committee. My name is Nikki D’Angelo and I am a WardS$ resident, DCPS parent, former DC
charter school teacher, and former DCPS central office employee. I am testifying onbehalfof
Democrats for Education Reform DC (DFER DC) and I am pleased to offer testimony in support
of B24-0254, the School Police Incident Oversight and Accountability Amendment Act of 2021

and, B24-0306, the Youth Rights Amendment Act of 2021.

‘As a former teacher and social worker in DC for almost 10 years, I handled countless incidents
and altercations between students - and not once did I believe that anyofthose situations would
have been better handled by a police officer. During this time, I heard many disturbing stories of
how my students experience the police in the District. The trusted adults in schools are often
teachers and social workers, not police. We must keep every student safe in school buildings
with high-quality, uninterrupted leaming so they can thrive in life, school, and career. The DC
Council must continue to identify evidenced-based solutions to reduce the number of students
that are placed in foster care, arrested, committed, detained, and incarcerated; enhance
trauma-informed and unconscious bias teaching and training; and provide greater wrap-around
supports to students and their families. All of these solutions must include feedback from our
school communities.



B24-0254, the School Police Incident Oversight and Accountabi  ry Amendment Act of 2021

I can’t fathom living in a city where studentsofcolor make up 100%of school-based arrests,
especially knowing manyofthose students have disabilities. In terms of this bill, | fully support
improving transparency and accountability for both schools and the Metropolitan Police
Department regarding school-based disciplinary actions involving law enforcement. The public
needs to see these sobering statistics so we can make school-level discipline fair and rare. 1
recommend expanding the language to include special education transportation so we know what
is happening on our buses as well.

 

B24-0306, the Youth Rights Amendment Act of 2021

Considering my yearsof experience aforementioned, I am in full support ofthis bill. I would not
expect a child to give consent to a police officer and then be assigned responsibilities and
punishments that far exceed their developmental level. As adults, it is our responsibility to
ensure we don’t assign children responsibilities that could have a negative impact on them for the
rest of their lives - this has to include interrogating children and implementing searches.

Considering this data and the context it creates, my question for the Council is how are we
incentivising the DC government and all local education agencies to better educate and support
our students with special needs, because those are the students that are more often involved with
the criminal justice system?

To reiterate, I am in fall support of B24-0254, the School Police Incident Oversight and
Accountability Amendment Act of 2021 and B24-0306, the Youth Rights Amendment Act of

2021. It is my hope that as this process continues and new information unfolds, the DC Couneil
will continue to focus its efforts on how to ensure our young people of color are safe in the
District.

Thank youfor allowing me to testify.
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  ‘Committee on the Judiciary and Public Safety Public Hearing on
on Bill 23-0723, the “Rioting Modernization Amendment Act of 2020”; Bill 23-0771, the
“Internationally Banned Chemical Weapon Pro! n AmendmentActof 2020”; and

Bill 23-0882, the “Comprehensive Policing and Justice Reform Amendment Act of
2020”

  

October 23 2020

This submission follows oral testimonyprovided to the Councilon October 15.

 

About Fair Trials: Fair Trials' is an international criminal justice reform organization with offices in

London, Brussels, and Washington DC. FairTrials works to improve rights protection in criminal legal
systems around the world with reference to international standards and comparative best practice.
For the past 20 years, Fair Trials has worked in Europe and globally to develop and implement
improved procedural rights standards, including the right to counsel in police custody, improved
notification of rights for people in custody (orally and in writing), improved access to disclosure of
evidence prior to interrogation, and increased safeguardsforchildren in conflict with the law.
Through its cross-regional learning program, “the Translatlantic Bridge,” Fair Trials is seeking to
supportUSjurisdictions lookingto improve protections for people in custody by providing them with
information and expertise from international jurisdictions where access to counsel in custody is well
established.

  

 

     

Introduction: As the District looks for meaningful ways to increase accountability and oversight over
police, access to counsel in police custody can play an important role in identifying, documenting
and preventing police misconduct during a periodoftime where police are currently able to act with
no oversight —intheperilous first hours post-arrest.

 

In order to maximize the time and resources of the Committee, | would like to validate the contents
of the submission of DC JusticeLal brief, “A More Mature Miranda,”andthe submissionof

the Georgetown Juvenile Justice Initiative in relation to the particular needsofyouth in the District,
andto the particular tendencyof young people to falsely confess and towaive rights under police
pressure. | will not repeat that information here. Instead this submission focuseson additional
benefitsof providing counsel to arrested people (in this case, children), particularly those which

pertain to police oversight and accountability. | also providing, in annex, a general briefonthis topic
produced by Fair Trials in Annex, entitled, “Station House Counsel: Shifting the Balance of Power
Between Citizen and State.”*

   

 

  

 

Proposed scope of legislation: In coalitionworkwith the DC Justice Lab, Georgetown Juvenile Justice
Initiative, Black Swan Academy, Rights 4 Girls, the ACLU DC, the Center for Court Excellence, and the
Public Defender Service, Fair Trials has identified momentum behind the provision of counsel for

 

wow fits ore
2 Availableat
https: /staticssquarespace.com/statie/Sed 4360579912880 4c4c//SI7cb31112089b28400dad5/602007825403/Mores Mature+Mira
nda.pat
2Annex, akoavailableat
http://w fartrals.org/ites/ default/fles/publication_pdfStations<20houseX20counsel_S20Shiftings<20thex2Obalance%200f%20p0
wertk20betweertk20ctizen’s20ands<20state.pal



youth in police custody, and we focus on that issue in this brief. However, in other jurisdictions we
are working toward access to counsel in police custodyfor all arrested people, regardless of age, and
we see this youth-specific provision as an opportunity to demonstrate the value of early access to
counsel as a stepping stone toward full representation for children and adults alike. With that caveat
in mind, Fair Trials recommends an amendmentto the Comprehensive Policing and Justice Reform
Bill (hereinafter, the Policing Bill) that would:

  

 

Make any statement made to law enforcement officers by any person under eighteen years
of age inadmissible in anycourt of the District of Columbia for any purpose, including
impeachment, unless:
+ The child is advisedof their rights by law enforcement in a manner consistent with their

   
cognitive ability;
+ The child actually confers with an attorney in relation to their rightto silence and toa
laywer; and
+ The child knowingly, intelligently, and voluntarilywaives their rights in the presence of
counsel.

Background: Nationally, about90% ofyouths waive their right to counsel.* In D.C. the procedure and

 

language for informingchildren oftheir rights is the same as for adults, but juveniles’ cognitive skills
and reading comprehension are still developing and they may not truly understand the information
they are given.® More importantly, they tend to undervalue the role ofcounsel. Children are more
likelytowaive the right to a lawyer despite being the group that is least able to resist police
interrogation and to make wrongful confessions.*” Youths face not only the power differentials
inherentto ll interrogationbutalso the effectofbeingraised to respect and obeyadults. They are
more likely to be influenced by deceptive methods and short-term incentives (j.e., being told they
‘can go homeif they say “what happened”).*

 

Even if a child does invoke their rights during interrogation, D.C. does not have a formal system for
providing a lawyeruntil the initial hearing stage. However, the legal process begins before the initial
hearing.Whencounsel is notyet appointed, youth are interviewedbyCourtSocial Servicesofficers.
D.C. attorneys have reported these interviews including questions about drug use, gang affiliation,
and the charged offense itself. Although using these answers as evidence of a criminal offence in
court is against the court rules, attorneys have reported them being prejudicial nonetheless,
particularly in the contextofguilty plea negotiations, diversion and pre-trial decisions.

 

  

  

“"Palice routinelyreadjuveniles ther rights but do kids understand?” American Bar Assodation (2026). Available3:
https www americanbarorg/groups/oublicinterest/child lowresources/chld law practiceorline/child law practice/vol-35/august-
2016 /police-routinly-read-juveniles ther-mirands-ight=-butdo ki
Fid,n3.
* "arresting Development: Convictionsaf InnocentYouth,”Tepfer, Joshua, eta. NorthwesternUniversityCollegeofLawScholarly
‘Commons (2010). Availableat:
https /scholarycommons law.northwestern edu/cal/vewcontent.ci?articlo=12048contextefacultyworkingpapers
°Haleyv. Ohio, 332 US. 336
* "necess Denied: A National Snapshot of tates Failures to ProtectJuveniles’ Accass to Counsel ttps://nie info/we-
content/uploads/2017 /20/Aecess-Denied pdf



The negative effect ofthe lack of mandatory juvenile representation has a discriminatory impact on
Blackchildren in the District, where Black children make up 95%of youth who are subjectto arrest.”
Furthermore, people from lower socioeconomic backgrounds are also less likelyto assert their right
to counsel."

 

   While the juvenile systemis intended to be primarily rehabilitative,itcan and frequently does result
in criminal conviction and loss of liberty, with long term impacts on life outcomes for youth.
Furthermore, prosecutionsofchildren may be transferred from juvenile to adult criminal court. D.C.
tried 541 youths as adults between 2007 and 2012." In D.C., transfer laws stipulate that: juvenile
courtsmaywaive jurisdiction at their discretion; in sometypesofcases jurisdictional waiver
presumptive (though not mandatory); and in other types prosecutors have total discretion to bring
the case in criminal court.” The juvenile bears the burden of proof in cases of presumptive waiver.
D.C. also has “once and adult, always an adult” laws, meaning a defendant who has previously been
tried as an adult cannot have a subsequent case brought in juvenile court, no matter the offense.

  

National and global movement toward station house counsel, especially for youth: An amendment
to the PolicingAct that provides for counsel for youth in police custodywould place the District,
irmly withi ictions both within the USA and around the world that,
increasingly recognizes the beni ing early access to counsel during police custody, prior
to interrogation and as a necessary precursor to any effective waiver of the right to silence.

  

    

Several states and jurisdictions mandate counselfor younger children in custody (for example, up to
age 15), but increasingly, states are beginning to expand access to older children, upto the age of
18. Themost significant is the recent passageof SB 203" in California, which expandsthejuver
access to counsellawfirst enacted as acity ordinance in San Francisco in 2018," and will be enacted

across the state beginning on January 1. A similar law is under consideration in NewYork State." In
Chicago, pursuantto llinois state law'® and the terms of a consent decree” (meant to address, in
part, police torture of people held in Chicago police custody).

  

These states join dozensofother jurisdictions, including every member stateof the European Union,
the United Kingdom, Canada Australia and New Zealand in providing access to lawyersforarrested
people of any age in police custody. Around the world, police station access to counsel is understood
to be akey safeguard against police abuse, arbitrary detention, insufficient notificationofrights,
unlawful arrest, lack of access to medical care and sanitation, coercive interrogation, and excessive

 

°*Racial Disparities in DC Policing: Descriptive Evidence from 2013-2017.ACLU DC (Luly 2018). Avalableat
https www alude.org/en/racial-dispartis-de palicing-descriptve-evidence-2013-2017
"Do Juveniles Understand what anAttorneyis Supposedto Do?” NIOC (2015). Availableat hitos:/nide nfo/wo-

<ontent/uploads/2015/09/Do-hveriler Understand.What-An.Attorney lsSupposed.To-Do.pdf
‘CapitalCtyCorrection: Reforming DC's Use of Adult Incarceration Against Youth.” Campaign for Youth Justice (2028), Availableat:

https//wanw campaign foryouthiustice org/images pdt/Capital City Correction pdf
"Trying JuvenilesasAdults: An Analysis of State TransferLaws and Reporting.” NCIRS| (Sep 2031), Availableat
https maw ncirs gov/pdiles ody) 232434 pat
»A\ailableat
hitp//leginfolagisiature.ca,gov/faces/bilf xtClont xhtmlil K/=201920200SB2034~:textxSB%20203%62C420.radford, JuvenilesA862
(custodia20interrogation, &text=Existing?0laws20requiresX?C%20untiP4?0sanuary,of2 Other,OaboveX?DspecfiedsP0rights,
“TheJelf AdachiAct, mandatingboth counsel andaccess totwo phone calls foryouth incustody,avalable here:
hntps://codelibrary.amlegal.com/codes/sanfrancisco/atestst admin/0-0.0.61366,
5 Text of proposedbillavailable here:
https nyassembly gov/leg/’default fkd=Bleg_video=8.bn=A0698?2term=20198 Summary=Y&/ctions=¥Memo=Y&Chamber%26nbspVi
doo?FTranseript=¥
187251Lc55/103-4. Avaliableat: htps://la.gov/legisation iles/documents/072500050K103.4.htm
2for more information on the termsof the consent decree, see: ittp//chicagopdlceconsentdecres.org

  

  



prosecutions.'* In each of these jurisdictions police are able to conduct effective investigations
alongside defense counsel in custody.

Other jurisdictions can also provide models for more effective notification of rightsfor youth in
police custody. Alongside the presence of defense counsel, many jurisdictions with stronger
procedural rightsfor arrested people have developed “easy read,” simple and visual representations
of custody rights, to help children better understand the consequencesofwaiver. This kind of
effective, written notificationsof rightsgofarbeyond current Miranda warnings, which are poorly
understoodbychildren in particular. Examples of these simple “letters of rights” are included in
annex.”

  

Impact beyond the detention context: In the context of the USA and the District, the potential
benefits of opening police custodyto the oversight and intervention of defense counsel can havea
much broader impact than simply preventing ill treatment and protectingthe right to silence. The
zealous advocacyofcounsel in the critical hours immediately post-arrest can have both upstream
effects (on the behavior andarrest patterns of police officers) aswell as downstream effects (on the

ate case outcomes).

 

course and outcomeofcharging, diversion, pre-trial detention, and ul

 

Cost Savings due to decarceration and preventionof police misconduct: The Public Defender for Cook
CountyIll, which has the nation’s only dedicated police representation unit, reports thatin 18% of
‘cases in which public defenders assist people in custody, they are able to secure the person’s
immediate release with no criminal charges. A study of Cook County's early representation programs
estimated that cost savings associated with early access to a lawyer could range between 12 and 43
million dollars2° Cost savings wererealized through reducedjailtime (both pre-trial and post-
adjudication), reduced recidivism, and reduced liability payouts due to police misconduct effectively
preventedby counsel.” Existing research on early access to counsel has demonstrated lower rates
and durationofpre-trial detention, higher probabilityofa reduction in charges, higher probabilityof

release from detention and reducedjailadmissionswhen lawyers can quickly access arrested
people.””

    

Data collection: Furthermore, in addition to the immediate oversight providedby the presence of
counselin police custody, defense lawyers can collect data on patterns of policing and police

misconduct that are currently difficult toobtain. For example, defense counsel may be able to
gather information on arrests that never lead to criminal charges, including those which are not
charged due to unlawful, overzealous or abusive acts by police. This data can aid the workofthe
Office of Police Complaints and other relevant bodies, which can in turn help to improve community
relations.

 

Conclusion: The stateof justice in the District would be substantially improved by an amendmentto
the Policing Bill requiring counselforyouth inpolicecustody, priortoand during interrogation and in   

8pecassandContact witha Lawyer.”Associationforthe PreventionofTorture. Availableat
hutpsy /mawwnaptch/en/ald print/636/analysisfen
19annex, "Noticeof Rights andéntitlements,” Hertfordshire, UK police, availableat: hitps//swunw hertspolce.uk/assets/information.
and-services/About-us/ights-and-entitlements-booklet.pf and “RightsandEntitlements, Leafletfor Young People.”Available at
https assets publhing. service gov.uk/government/uploads/«ystem /uplosds/attachment data /fle/765546/Rights and entitlements
leaflet for young people _web pdf
20thFiscalSavingsofAccessingtheRight to CounselWithin 24 Hours Alter Arrest,”Sykes, Brian et. al. UC line Law Review(2035),
Avalableat: https fw Law uri edu/lawreview/vol5/no6/Sykes pat
21Se6, “One Hour AccesstoCounsel: A Cost-Saving Necessity,” (2020), Availableat: Http://www. chicsgoapplesced.org/our-blog/one-
hour secessto-counsel cost-saving necessity
22 Early Intervention by Counsel,” Worden et.al. Officeof ustce Programs, NCIRS (Apri 2020), Availableat
https www nies gov/pd tiles ni/erante/254620.pat



order for waivers of theright to counsel and to silence to be valid. Youth are particularly susceptible
to police coercion, and custody is a situation of extreme vulnerability. Furthermore, defense counsel
can playa pivotal rolein decarceration, decriminalization, and oversight of policewhen they are able
to access arrested people in the early hours post arrest.

  

 

For further information, please contact Rebecca Shaeffer, Rebecca.shaeffer @fairtrials.net.
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ee
INTRODUCTION

For people who have been arrested, the immediate hours spent in police custody
are a time of extreme vulnerability. As recent documentaries, including Making a
Murderer and When They See Us have exposed, most people in police custody in the
US have limited, if any, communication with the outside world, at a time when ill-
treatment, coercive questioning, and other rights violations are most likely to
occur, and when criminal proceedings are set into motion.

Arrested people in the US are almost never able to access counsel until, at the
earliest, the first court hearing. Until then, they are subject to the unchecked power
of the police. By the time an arrested person accesses counsel, key decisions about
charge, detention, diversion and dismissal have already been made by authorities,
and the machinery of the criminal legal system has already irrevocably begun to
grind.

As this brief shows, involving defense lawyers earlier can not only provide
oversight over arrest, custody and detention but can also have a transformative
effect on the entire criminal legal system. Early access to counsel has the potential
to disrupt the machinery of criminalization, mass incarceration, and police control.

In 2014, only 3out of every 1,000 arrestees in Chicago had an
attorney at any point while in police custody. When individuals
in custody attempt to invoke their legal rights to counsel, they

reportfacing hostilityfrom police."
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ee
THE PROBLEM: HOW THE US IS FAILING PEOPLE WHO
ARE VULNERABLE TO POLICE POWER

US citizens’ right to counsel is protected under the US Constitution, but the
interpretation of the right to counsel has failed to reach the stage of early police
custody. The 6th Amendment right to counsel does not apply until later in the
process, usually the first court hearing. The 5th Amendment (derived from the
Miranda v Arizona decision?) has been interpreted only to mean that police must
inform an arrested person of their right to a lawyer and their right to silence - not
to actually provide a lawyer. An arrested person must assert the right to silence with
no legal assistance. In practice, few people are able to maintain the right to silence
without counsel.

80%
At least 80%of arrested people
waive their right to a lawyer and
to silence in the face of police
pressure®

Although there are guidelines recommending that a person
has access to counsel as soon as is practical after they are
taken into custody,’ in most parts of the United States this is
far from the reality.“An American Bar Association report
from 2004 describes many instances of individuals waiting
in jail for several months without access to a lawyer. In one
particularly egregious case, a woman was in jail for over a
year without once speaking to a lawyer or appearing in
court: Some states have adopted their own laws that
guarantee access to counselwithin a certain period of
time” In no jurisdiction in the US are defendants regularly
able to access counsel prior to arraignment (sometimes days
after arrest).
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Legal counsel in police stations is needed to protect the right to silence and
prevent serious rights abuses, including physical brutality, unlawful arrest, coercive
interrogation and denial of medical attention and basic physical needs. Without a
lawyer present, these violations are unlikely to ever be remedied.

90%
Around 90% of juveniles, waive
their Miranda rights.

But early access to counsel does more than protect
defendants from potential abuses - with early access,
lawyer can help to divert unworthy cases from ever
entering the system.

By the time defendants see a lawyer in court, key
decisions have already been made in relation to
charging and bail - decisions which will be
determinative for many defendants who may be
coerced to plead guilty to avoid pre-trial detention,
overcharging and long sentences.

Lawyers in police custody can identify unlawful or
abusive arrests, cases worthyofdiversion or cases that
should never be prosecuted at all, acting as a powerful
agent for liberation, who can challenge the otherwise
inexorable march of mass incarceration.

The Registration of Exonerations has documented that 12% of exonerations
arise from false confessions - including 37% of juvenile exonerations and
70% of exonerations of people with mental iliness and/or developmental
disabilitie*°A key role for lawyers in police custody is to identify these
vulnerabilities and ensure that these individuals are able to withstand police
coercion.
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WHAT DO LAWYERS DO IN POLICE STATIONS?

Lawyers in police station defend the rights of their clients at the time they are most
vulnerable. Through confidential and private meetings, they can:

* make sure their client understands their rights - in particular, the right to remain
silent. Although the police have the obligation to notify these rights, lawyers are
best placed to explain their rights to suspects, and the consequences of waiving
them;

* gather information from their client, which may help them secure a pre-trial
release;

* find out about detention conditions and treatment by the police and detect and
challenge abuses;

© assess their client's fitness for the interrogation; and
* explain what is likely to happen during the process and why.

If an interrogation goes ahead, a lawyer's principal role is to be a check on police
coercion. Lawyers can ask to privately advise their client, they can facilitate
communication between the police and their client, ask for questions be clarified or
rephrased, and flag the need for an interpreter. They can read and check the written
records of the interrogation and correct mistakes. If procedural rights are not
respected by the police, a lawyer can ask for their observations to be recorded on
the interrogation transcript for later legal challenge. For example, if the transcript
does not reflect the person's actual responses, the person is inebriated during the
interrogation, an interpreter should have been present or the police used coercive
techniques.

Lawyers can also start to advocate for their clients’ rights with police and
prosecutors much earlier in the process. They can make arguments about the
propriety of the arrest and any charges that are being considered. They can also,
encourage law enforcement not to seek pre-trial detention, to argue for diversion or
other non-criminal disposition, and demand sufficient disclosure to be able to make
arguments about these early decisions. They also start to build a rapport with their
client, which is crucial for effective defense but virtually impossible if you first meet
on the doorsteps of the court.
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HOW STATION COUNSEL COULD BE TRANSFORMATIVE

The transformative effect of early access to counsel goes beyond protecting
individuals at a time of vulnerability. Interventions that hold the police to account
can have a significant impact both downstream (on the way cases are charged and
plead) and upstream (on patterns of arrest), potentially leading to decarceration.
Lawyers in police custody can create systematic change to a number of criminal
justice outcomes, by:

Challenging unlawful and abusive arrests, including those that do not lead to
criminal charges, discouraging police from unnecessary street contact.

Reducing prosecutions and jail admissions by encouraging police and
prosecutors to drop clearly unworthy cases.

Identifying the vulnerabilities of arrested people and promoting diversion and
treatment opportunities.

Identifying incidence and patterns of police misconduct and ill treatment of
arrested people.

Improving communication channels and trust between police, community
(including victims and witnesses), defenders and prosecutors.

Capacitating defense lawyers to prepare more comprehensively for arraignment,
pre-trial detention and plea negotiations - reducing wait times and
administrative hurdles.

Improving access to medical care and other essential needs of detained people.
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POLICE STATION ACCESS TO COUNSEL IN EUROPE

In many countries in Europe, people have the right of access to a lawyer, free of charge, prior to
and during interrogation, 24 hours a day.

United Kingdom

Following a number of scandals involving police torture of IRA suspects in British custody
during the Irish sectarian conflict of the 1980s, UK law was changed to give suspects in police
custody a right to consult a solicitor privately and free of charge at any time. Detailed Codes of
Practice require the police to: repeatedly inform detaineesofthis right; prohibit anything which
could deter exercise of the right; and facilitate access to a lawyer. This right applies throughout
police detention and a suspect has a right to have a lawyer present during interrogation. Where
these rights are violated, evidence that is obtained by the police during interview will be
inadmissible in criminal proceedings in most circumstances.

European Union

Access to a lawyer in a police station became a right across Europe as a resultof a seminal case
in 2009, involving a 17 year-old boy in Turkey who was suspected of participating in an
unlawful demonstration. It was decided that his conviction, based on a confession given
without access to a lawyer, was unfair. This case and subsequent European legislation, led to a
revolution in police station access to counsel, which became mandatory across Europe in 2016.

In Belgium, for example, suspects now have the right to confidential communication with a
lawyer in police custody before the police interview and to a lawyer being present throughout
the police interview. There is a new duty scheme in place for the prompt notification,
appointment and payment of lawyers who attend clients in police custody. Many different
models have been created across Europe, creating a wealth of learning for the US. Fair Trials is
working to ensure that the legal right to access a lawyer in police custody is being
implemented across Europe.
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HOW DOES ACCESS TO COUNSEL WORK IN PRACTICE?

Police station lawyer systems are in place in many parts of the world and can help US
jurisdictions understand how police station lawyer access might be designed. While the
principles behind access to a lawyer are the same, there is no perfect system. US jurisdictions
have an opportunity to learn from other jurisdictions to develop a system that works for them.

How are lawyers contacted?

In some systems, a third-party contractor runs a dedicated line that connects arrested people
with on-call lawyers (often through police intermediaries). In others, a bar association plays this
role through an online platform. In Belgium the appointment of lawyers is made via an online
platform that connects police stations with lawyers.

How Long before they get to police station?

Most jurisdictions require that a lawyer who is contacted and on-call must arrive at the police
station within a short period of time, usually two hours. Interrogation may not take place until
then. Where there may be a delay in a lawyer arriving at the police station in person, a
telephone consultation may be held as an initial step. Since COVID-19, some jurisdictions have
adopted this practice so that lawyers advise their clients and participate in interrogations via
videolink.

Which Lawyers do this?

Public defender offices as such do not exist in most of Europe, but private lawyers take on legal
aid cases in a coordinated system. Suspects can normally either choose their own nominated
lawyer or the on-call lawyer from a scheduled list. Either way, the lawyer's services are
provided free of charge and paid for by the state. On-call lawyers are often required to meet
certain quality requirements as well as meeting ongoing key performance indicators and
quality measures.



OCTOBER 2020

How are they paid?

Police station legal advisers are often paid a fixed fee by the State. In England and Wales, the

remuneration is around $45 for telephone advice and $250 for in-person attendance.

Do they have an ongoing role in the case?

Sometimes they can help a law firm get a case and the fees for any subsequent trial, which is
why there is competition for duty solicitor slots even though the fees are low.

TTT
WHAT WOULD ACCESS TO COUNSEL LOOK LIKE IN THE US?

There are few examples of true police station access to counsel programs in the USA, but some
attempts have been made, The most prominent example is Cook County/Chicago, where lack
of access to counsel in police custody has been persistently problematic, despite being
prioritized in the 2019 consent decree developed in response to the US DepartmentofJustice's
finding that Chicago police engaged in a pattern or practice of excessive force and racial bias,,
Even with a special police station representation unit (unique in the country) and a legal
obligation to facilitate lawyer access, only 2% of arrested people in Chicago get access to a
lawyer, because police have failed to provide arrested people with legally-mandated phone
alls to counsel.

Beyond Chicago, efforts are being made in some jurisdictions to expand police station access to
counsel for children. In San Francisco, the Jeff Adachi Ordinance, enacted in 2018, provides

: : . Acne oe ! :children with access to counsel before interrogation.” Similar legislation is being considered in
New YorkState!* However, these limited experiments have not resulted in increased practical
access to lawyers for people in custody.

The experience of Chicago suggests that at least in some jurisdictions, the “on call” system
used in the UK and most of Europe may not work in the US, given the recalcitrance of many
police cultures. We need to experiment to assess which models will be most effective at
disrupting abusive and carceral police and legal cultures.
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The existence of organized public defender offices (absent in most of Europe and the UK)
creates the possibility of innovative models of police station access, for example the 24/7
presence of public defenders in police precincts. As jurisdictions experiment with different
access models, some key elements should be included:

 

accountability for police who fail or refuse to facilitate access to counsel;

* presumption of inadmissibility of statements obtained outside the presence of counsel;

* codification and implementation of broader custody rights and record keeping on
procedural safeguards, including concrete timeframes for provision of rights including
phone calls, access to medical care, sanitation, food and water, etc.

* data collection on take up, effectiveness and impact of station house lawyers on upstream
and downstream outcomes;

* fee structures and attendance regimes for police station lawyers that protect their
independence from police; and

* training of defense lawyers, police and prosecutors on the role of lawyers in police custody.

A study by First Defense Legal Aid in Chicago, which works to
improve access to counsel during the first 24 hours following arrest,
found that providing earlier access to counsel for arrested people in
police custody in Cook County could create fiscal savings of between

$12 and $43 million, largely in reduced jail time.*
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POSSIBLE CHALLENGES

Global experience offers important lessons for US jurisdictions on the potential challenges
to implementing police station access to counsel:

* Independence of police station lawyers: Lawyers who spend a lot of time in proximity to
police, may find it challenging to retain sufficient independence from police interests
and to be seen as independent by communities. Care should be taken to ensure that the
system for appointing counsel, rotating lawyers in and out of police custody and
community engagement enables robust defense.

* Conflicts: Some indigent defense systems may find it challenging to identify potential
conflicts of interest between co-defendants at the early stage of police custody. A
system for identifying and managing conflicts should be developed.

* Police facilitation of counsel: Most European systems rely on police initiating the
request for counsel and informing arrested people of this right. The experience in
Chicago suggests this may not be effective in some US contexts. Despite the fact that it
is a Class 3 felony for police to fail to observe the right to counsel in Illinois, police
regularly obstruct this right in practice in Cook County. These violations, among others,
are the subject of an ongoing consent decree based on DOJ findings. ‘Therefore, it may
be necessary, to ensure defense counsel are present and have access to people in police
custody continuously, or else to appoint independent third parties to facilitate access.

* Waivers of the right to counsel by arrested people: Even where the right to counsel in
police custody is well-established, many arrested people continue to waive their right to
a lawyer*Procedural safeguards are needed to ensure that waivers are knowing and
voluntary.

* Compensation for counsel: Because police station-based legal work may be more
arduous, and may occur during nights and weekends, compensation for lawyers should
be sufficient to ensure they are not disincentivized from providing high quality
representation. In ongoing efforts to divert funding from abusive police forces to
community investment, provision for defense rights in police custody should be a
priority for municipalities.
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CONCLUSION

It is time for US jurisdictions to learn from the experience of countlessglobal jurisdictions
that have rebalanced the relationship between police and citizens. We must ensure that in
the vulnerable moments after arrest, people's rights are safeguarded and that there is
oversight of police behaviour, by the advocacy of a defense lawyer. The police can no longer
be permitted to operate in the shadows. There must be accountability at all stages of
criminal legal proceedings, and Americans’ Constitutional right to counsel must be fully
implemented.
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Te Cee eC MCT CeO Mgac OoCeeL
ARTsCn KG Lest CC Oe CMTC TCT
CnCCRSCRC ace ee CaO eMCOC
Cua ON ee MeeeeOemecueaecee nC
EMRCMMC Cne I tee ere heleRuaMenCuneeteen tL
with jurisdictions in the EU to implement programs providing access to a lawyer upon arrest,
ReUCMaPCMur UM eee ced eee mereac rkg
Fair Trials (Americas), at rebecca.shaeffer@fairtrials.net. 



OCTOBER 2020

REFERENCES

1. Police Accountability Task Force Report, April 2016, paras 55-57, available at:
https://chicagopatf.org/wp-content/uploads/2016/04/PATF_Final_Report4 13_16-1.pdt
2. 384 US. 436, 1966
3. American Bar Association, Standards for Criminal Justice: Providing Defense Services,
Standard 5-6.1, 1992
4, American Bar Association, Gideon's BrokenPromise: America’s Continuing Quest for Equal
Justice, 2004
5. Id. at 23. This report is now several years old, but practicing lawyers have assured me that
people still wait for long periodsoftime in police custody without access to a lawyer.
6.1.
7. See, e.g, 725 Ill. Comp. Stat. Ann. § 5/103-3, LexisNexis 2017, providing the right to
communicate with counsel ‘within a reasonable time”.
8. Aba Journal podcast, available at:

https://wwwabajournal.com/news/article/podcast_monthly_episode_75
9. Laird, Lorelei, Police Routinely Read Juveniles their Miranda Rights, But Do Kids Really
Understand Them?, August 2016, available at:
https://www.americanbar.org/groups/public_interest/child_law/resources/child_law_practice

online/child_law_practice/vol-35/august-2016 /police-routinely-read-juveniles-their-
miranda-rights--but-do-kid/
10. National Registry of Exonerations, Age and Mental Status of Exonerated Defendants who
Confessed, March 2020, available at:
https://www.law.umich.edu/special/exoneration/Documents/Age%20and%20Mental%20Stat
us%200f%20Exonerated%20Defendants%20Who%20Falsely%20Confess%20Table.pdt
11. http://chicagopoliceconsentdecree.org/wp-
content/uploads/2018/01/DOJ_CPD_findingsfactsheet.pdf
12. httpsy/sfbos.org/sites/default/files/00041-19.pdf
13. https//nyassemblygov/leg/?

default_fld= &leg_video= &bn=A06982&term=2019&Summary=Y&Actions-¥&Memo=Y&Cha
mber%26nbspVideo%2FTranscript=Y
14, Sykes, Brian. Cost Savings to Cook County when arrested persons access their rights within
24 hours, First Defense LegalAid, 2015, available at: https://www first-defense.org/wp-
content/uploads/2015/03/Cost-savings-report4.pdf
15. http//chicagopoliceconsentdecree.org/wp-content/uploads/2019/02/FINAL-CONSENT-
DECREE-SIGNED-BY-JUDGE-DOW.pdf
16. A study in England and Wales documented that 45 out of 94 arrested people waived
their right to a lawyer. Blackstock, Jodie, et. al. Inside police custody : an empirical account of
suspects’ rights in four jurisdictions. Intersentia, Cambridge UK, 2014

 



1 
 

Submission of Chanel Cornett 
Legal and Policy Officer, Fair Trials Americas* 

*Titles and organizational affiliation for identification purposes only. 
 

Committee On The Judiciary And Public Safety Joint Public Hearing On The 
Recommendations Of The D.C. Police Reform Commission, B24-0094, The ³%LDV In 

Threat Assessments Evaluation Amendment Act Of �����´ B24-0107, The 
³0HWURSROLWDQ Police Department Requirement Of Superior Officer Present At 

Unoccupied Vehicle Search ± No Jumpout Searches Act Of �����´ B24-0112, The 
³:KLWH Supremacy In Policing Prevention Act Of �����´ and B24-0213, The ³/DZ 
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Tuesday, June 1, 2021 
 
This submission follows oral testimony provided to the Council on May 20. 
 
About Fair Trials: Fair Trials is an international criminal justice reform organization with 
offices in London, Brussels, and Washington DC. Fair Trials works to improve rights 
protection in criminal legal systems around the world with reference to international 
standards and comparative best practice. For the past 20 years, Fair Trials has worked in 
Europe and globally to develop and implement improved procedural rights standards, 
including the right to counsel in police custody, improved notification of rights for people in 
custody (orally and in writing), improved access to disclosure of evidence prior to 
interrogation, and increased safeguards for children in conflict with the law. Through its 
cross-regional learning program, ³the Translatlantic %ULGJH�´ Fair Trials is seeking to support 
US jurisdictions looking to improve protections for people in custody by providing them with 
information and expertise from international jurisdictions where right to counsel in custody is 
well established.  
 
Introduction: On April 1, 2021, the DC Police Reform Commission released a 259 page 
report detailing recommendations to improve or find alternatives to policing in Washington 
D.C. One of the recommendations in Section 6 of their report includes guaranteeing juveniles 
and adults right to counsel in police custody prior to questioning by police: 
 
 ³2(c) Recommendation: The Council should work with the Public Defender Service 
 for the District of Columbia and the MPD to institute legal counsel in police stations. 
 Both youth and adults should be guaranteed legal counsel upon their arrest, prior to 
 any questioning by the police. Public defenders or private counsel should be allowed 
 access  to police stations 24 hours a day to communicate with and otherwise represent 
 their clients and to sit in on interviews between police and individuals suspected of a 
 FULPH�´ 
 
Pursuant to this recommendation, Fair Trials has drafted model legislation that would afford  
adults and juveniles the right to counsel within 2 hours after arrival at a police precinct and 
guarantee attorneys 24 hour entry into the precincts to carry out consultation in a confidential 
setting and provide legal assistance during interrogations and officer led questioning. Our 
drafted legislation also includes two other measures to ensure comprehensive implementation 
and enforcement of the right to counsel, such as: prohibiting police officers from beginning 
interrogation or questioning until counsel has been consulted, if such person wishes to invoke 
their right to consult counsel; and ensuring incriminating statements elicited in violation of 
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such SHUVRQ¶V right to counsel may not be used against them in criminal proceedings. We 
believe the CommissioQV¶ recommendations, along with our proposed codification of their 
recommendations, will ensure that the current privilege to be guided by an attorney upon 
arrest (for those who can afford and demand private counsel) becomes a right for everyone, 
and will provide oversight and protection against harmful policing practices in the District, 
which is the ultimate purpose of the Commission that the Council established.  
 
Fair Trials is in the early stages of a project, together with the Urban Institute and the 
University of Chicago, to conduct implementation studies of existing right to counsel in 
police custody laws, provide technical support for implementation and legislative drafting, 
create data collection programs to determine their quantitative impact, and coordinate a 
national coalition of right to counsel practitioners and stakeholders. Moreover, we are 
engaged in ongoing conversations with multiple service providers, including DC law school 
clinics. the Superior Court Trial Attorneys Association, and the Public Defender Service for 
the District of Columbia, regarding their RIILFHV¶ capacity to implement and to effectively 
provide counsel in police stations. Our work will enable the District to learn from the 
experiences of other jurisdictions and provide the District with tools to successfully 
implement community oversight, via the right to counsel, over police in our city.  
 
The District also possesses the infrastructure and is especially poised to become a leader on 
this issue nationally. There exists a wealth of indigent defense practitioners via The Public 
Defender Service for the District of Columbia, which is nationally renowned as a model for 
indigent defense, numerous highly ranked law schools with indigent defense clinics, and a 
robust Criminal Justice Act, or panel attorney program. The District is recognized as one of 
the most policed cities in the nation and must rise to the occasion of also being recognized as 
a city that provides its citizens with the most protection against abuse. 
 
The following submission includes: proposed statute language and ideal elements; 
comparative legislation from Illinois, Maryland, California, and Europe regarding right to 
counsel in police stations; and issues resulting from implementation, and comments on how 
the legislation could be improved. 
 
I. Proposed DC Statute and Ideal Elements 
 
Below is a proposed statute for a DC right to counsel in police stations program. The statute 
affords persons suspected of a criminal offense the right to consult with counsel prior to 
interrogation or interview. The onus is placed on police officers to provide this right, rather 
than on the arrested person, due to the imbalance of power and information between police 
and people in custody. The proposed statute also affords attorneys 24-hour entry to provide 
consultation services and represent their clients during interrogations or questioning. Finally, 
an enforcement mechanism is included should violations of this right occur. 
 
Proposed Statute: 
 
A.  Upon arrest, and prior to any interrogation or questioning, an officer must provide 
persons suspected of a criminal offense the right to consult with an attorney within 2 hours 
after arrival at the police precinct in person, alone and in private, for as many times and for 
such period as desired. 
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B. Attorneys must be allowed 24-hour entry into District of Columbia operated police 
precincts in order to carry out consultation and assistance described in Section A, and must 
be provided with the means by which to consult with arrested people in a confidential setting. 
 
C. When arrested people invoke the right defined in Section A, interrogation or questioning 
may not start until they have consulted with counsel.  
 
D. Incriminating statements elicited in violation of Section A may not be used against 
persons suspected of a criminal offense in criminal proceedings relating to the purpose of 
such interrogation, interview, or questioning.  
 
Ideal Elements: 
 
Ideally, we would propose a statute with detailed guidance for police and defense counsel 
that seeks to prevent many of the challenges with implementation we have seen in other 
jurisdictions. Therefore, we lay out our ideal elements of the law and its implementation, but 
propose only short and broad legislative language that we hope will provide ample space to 
implement robustly and with full consultation from all stakeholders. An ideal statute would: 
 
� Define how the police should inform defendants of their rights, using plain and accessible 

language the defendant understands, orally and in writing, if need be with the help of an 
interpreter. 

� Define the content of the information provided by the police regarding the right to consult 
counsel. 

� Define how counsels are contacted, by the police and/or by defendants and via what 
technology. .  

� Outline the conditions of consultations, including the respect for confidentiality of 
communications between arrested people and lawyers.  

� Anticipate any budgetary needs the program may require.  
� Specify the time afforded to defendants to consult with their lawyers and the time period in 

which counsel must be contacted and attend the station.   
� Specify that it applies to all criminal offenses, including misdemeanors. 
� Specify that a suspect may always revoke their waiver before or during questioning and 

that questioning must immediately stop and may only resume after the person have 
consulted with counsel. 

� Specify which attorneys would provide counsel in police stations, such as the Public 
Defender Service for the District of Columbia, law school clinics, CJA/Panel attorneys, or 
pro bono attorneys. 

 
II. Comparative Statutes, Implementation Issues, and Comments 

 
The District has the opportunity to join and take part in leading the growing movement 
toward greater involvement of counsel in police custody around the country. It would also be 
part of a larger international movement, joining every country in the European Union which, 
because of Fair 7ULDOV¶ advocacy, have increased safeguards for individuals and recognized 
the central role that legal counsel plays in protecting citizens from state violence in custody. 
 
Across the country other jurisdictions are increasingly adopting legislation guaranteeing 
access to counsel in police custody. In the context of juveniles, California began 
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implementation of a similar bill in January, SB 2031 and 0DU\ODQG¶V Juvenile Interrogation 
Protection Act2  is progressing through both chambers of the Maryland Legislature. 
Moreover, the state of Illinois passed right to counsel legislation for all arrested people, 
adults and children, 2017 and recently strengthened it through amendment in order to 
confront the persistent problem of Chicago police failing  or refusing to provide arrested 
people with legally-mandated phone calls to counsel.3 Further advocacy for the right to 
counsel in police stations has begun in the states of Washington and New York and other 
states are becoming interested in granting these safeguards to their residents. 
 
Below are right to counsel statutes in other domestic and international jurisdictions. Also 
included are comments regarding how the statutes could be improved and implementation 
issues that were highlighted in litigation. Fair Trials drew upon the drafting and experiences 
of these jurisdictions in drafting the proposed DC right to counsel in police stations statute. 
 
1. Illinois 
 
Section 725 ILCS 5/103-4 - Right to consult with attorney 
Any person committed, imprisoned or restrained of his liberty for any cause whatever and 
whether or not such person is charged with an offense shall, except in cases of imminent 
danger of escape, be allowed to consult with any licensed attorney at law of this State whom 
such person may desire to see or consult, alone and in private at the place of custody, as 
many times and for such period each time as is reasonable. When any such person is about to 
be moved beyond the limits of this State under any pretense whatever the person to be moved 
shall be entitled to a reasonable delay for the purpose of obtaining counsel and of availing 
himself of the laws of this State for the security of personal liberty. 
 
https://ilga.gov/legislation/ilcs/documents/072500050K103-4.htm  
 
 Comments: 

� ³$Q\ person.... shall.. be allowed to FRQVXOW���´ usage of the word ³VKDOO´ instead of 
³PXVW´ could be interpreted to mean that this privilege is optional and police have 
discretion to grant this privilege. Additionally, the usage of ³VKDOO be DOORZHG´ 
places the burden on the client to mention this right, rather than placing a duty on 
the officer to provide the client this right. Better language would include the word 
³PXVW´ and place the onus on the officer to provide the client the right to consult 
with an attorney. i.e. ³DQ\ person... must be provided the right to consult with any 
licensed aWWRUQH\���´ 

� ³)RU such period each time as is UHDVRQDEOH��´ is not good language because 
³UHDVRQDEOH´ is vague and it enables officers to determine what is ³UHDVRQDEOH�´ 

� The statute is vague about at what time consultation with an attorney is allowed. 
For example, is consultation allowed prior to interrogation, interview, or 
questioning (which would be the purpose of early access to counsel) or is this a 
general allowance of consultation with an attorney at any time? 

 
1https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB203, explained at page 7 
 
2https://mgaleg.maryland.gov/2021RS/bills/hb/hb0315t.pdf, explained at page 7  
 
3https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100000&SeqEnd=420
0000, explained at page 6 
 

https://urldefense.proofpoint.com/v2/url?u=http-3A__leginfo.legislature.ca.gov_faces_billTextClient.xhtml-3Fbill-5Fid-3D201920200SB203&d=DwMFAg&c=U0G0XJAMhEk_X0GAGzCL7Q&r=4g0SWRhRkZFBt-aF1TvDzyQaM6GuaFDFNadEZEbk4JM&m=NSNKKKKprPjSp0QHWmspiaSNLAmoDm07M6tmOw8YZHU&s=jS9t6qdxPIpVVsOnv4zbb780Y8hIUoyBjgJZRxWurHY&e=
https://ilga.gov/legislation/ilcs/documents/072500050K103-4.htm
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB203
https://mgaleg.maryland.gov/2021RS/bills/hb/hb0315t.pdf
https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100000&SeqEnd=4200000
https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100000&SeqEnd=4200000
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Section 725 ILCS 5/103-3 - Right to communicate with attorney and family; transfers 
(a) Persons who are arrested shall have the right to communicate with an attorney of their 
choice and a member of their family by making a reasonable number of telephone calls or in 
any other reasonable manner. Such communication shall be permitted within a reasonable 
time after arrival at the first place of custody. 
 
https://ilga.gov/legislation/ilcs/documents/072500050K103-3.htm  
 
 Comments: 

� ³VKDOO have the ULJKW´ places the onus on the client to exercise this right, rather than 
placing a duty on the police to provide the client this right. Better language would 
be ³SHUVRQV��� arrested must be provided the right to communicate with an 
DWWRUQH\���´ 

� ³UHDVRQDEOH number of telephone FDOOV´ the usage of ³UHDVRQDEOH´ is vague and 
enables the officer to decide what is reasonable. The statute should identify how 
many calls are allowed. 

� ³VKDOO be permitted within a reasonable time after DUULYDO´ the usage of ³UHDVRQDEOH 
is vague and enables officers to determine what a reasonable time after arrival is. 
The statute should identify exactly how long after arrival a call must be provided.  

� ³3ersons who are DUUHVWHG´ statute is limited to those who are arrested, this means 
that those who are subject to interview, interrogation, or questioning and have not 
been arrested are not covered under this statute. 

 
Implementation Issues with Both Illinois Statutes: 
In litigation against the City of Chicago, claimants alleged that the Chicago Police 
Department instituted policies to deny arrestees their right to counsel, in violation of the 
aforementioned statutes (Section 725 ILCS 5/103-3 and Section 725 ILCS 5/103-4): 

 
 ³These policies include: refusing to allow people in CPD custody access to a phone 
 for extended periods of time or at all; refusing to inform attorneys where their clients 
 are being held in custody when directly asked for location information; refusing to 
 allow attorneys physical access to police stations where their clients are being held; 
 conditioning telephone access on a FOLHQW¶V waiver of state law and their constitutional 
 rights; and refusing to display the COOK COUNTY PUBLIC DEFENDER¶V Police 
 Station Representation Unit (PSRU) hotline number in CPD stations so that detainees 
 do not know how to get in touch with an DWWRUQH\�´ 
 
The DC statute can mitigate these issues by: placing the onus on the officer to provide access 
to counsel rather than on the defendant to request access to counsel; including a provision 
that grants attorneys entry to police stations 24 hours a day; including a provision that 
prevents the right to counsel from being conditioned on a waiver of other rights; and 
including a provision that requires the precinct to display the contact information of a Public 
Defender Service hotline. 
 
Updated Section 725 ILCS 5/103-3 (Effective July 1, 2021) 
(a-5) Persons who are in police custody have the right to communicate free of charge with an 
attorney of their choice and members of their family as soon as possible upon being taken 
into police custody, but no later than three hours after arrival at the first place of custody. 
Persons in police custody must be given: 

https://ilga.gov/legislation/ilcs/documents/072500050K103-3.htm
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 (1) access to use a telephone via a land line or cellular phone to make three phone  
 calls; and 
 (2) the ability to retrieve phone numbers contained in his or her contact list on his or 
 her cellular phone prior to the phone being placed into inventory. 
 
(a-10) In accordance with Section 103-7, at every facility where a person is in police custody 
a sign containing, at minimum, the following information in bold block type must be posted 
in a conspicuous place: 
 (1) a short statement notifying persons who are in police custody of their right to have 
 access to a phone within three hours after being taken into police custody; and 
 (2) persons who are in police custody have the right to make three phone calls within 
 three hours after being taken into custody, at no charge. 
 
(a-15) In addition to the information listed in subsection (a-10), if the place of custody is 
located in a jurisdiction where the court has appointed the public defender or other attorney to 
represent persons who are in police custody, the telephone number to the public defender or 
appointed attorney's office must also be displayed. The telephone call to the public defender 
or other attorney must not be monitored, eavesdropped upon, or recorded. 
 
(c) In the event a person who is in police custody is transferred to a new place of custody, his 
or her right to make telephone calls under this Section within three hours after arrival is 
renewed. 
 
(d) In this Section "custody" means the restriction of a person's freedom of movement by a 
law enforcement officer's exercise of his or her lawful authority. 
 
(e) The three hours requirement shall not apply while the person in police custody is asleep, 
unconscious, or otherwise incapacitated. 
 
(f) Nothing in this Section shall interfere with a person's rights or override procedures 
required in the Bill of Rights of the Illinois and US Constitutions, including but not limited to 
Fourth Amendment search and seizure rights, Fifth Amendment due process rights and rights 
to be free from self-incrimination and Sixth Amendment right to counsel. 
 
https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100
000&SeqEnd=4200000  
 
2. Maryland 
 
HB 315/SB 136 
(B) A law enforcement officer may not conduct a custodial interrogation of a child until: 
 (1) The child has consulted with an attorney who is: 
  (I) retained by the parent, guardian, or custodian of the child; or 
  (II) provided by the office of the public defender; and 
 (2) The law enforcement officer has notified, or caused to be notified, made an effort 
 reasonably calculated to give actual notice to the parent, guardian, or custodian of the 
 child in a manner reasonably calculated to provide actual notice that the child will be 
 interrogated. 
 
(C) A consultation with an attorney under this section: 

https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100000&SeqEnd=4200000
https://www.ilga.gov/legislation/ilcs/ilcs4.asp?ActID=1966&ChapterID=54&SeqStart=3100000&SeqEnd=4200000
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 (1) Shall be confidential: 
  (I) conducted in a manner consistent with the Maryland rules of professional 
   conduct; and 
  (II) confidential; and 
 (2) May be: 
  (I) in person; or 
  (II) by telephone or video conference. 
 
(E) The requirement of consultation with an attorney under this section: 
 (1) may not be waived; and 
 (2) applies regardless of whether the child is proceeded against as a child under this 
  subtitle or is charged as an adult.  
 
https://mgaleg.maryland.gov/2021RS/bills/hb/hb0315t.pdf  
 
 Comments: 

� The statute is limited to custodial interrogations, but there are scenarios where an 
officer could have contact with a juvenile and even elicit an incriminating 
statement that are not formally custodial interrogations. To make this statute better, 
ideally the language would state: ³D law enforcement officer may not conduct any 
interview, questioning, or interrogation of a child XQWLO���´ 

� The term ³FKLOG´ should be defined, as some statutes relating to ³FKLOGUHQ´ only 
apply to juveniles under the age of 16.  

� There is concern that the consultation will only occur via telephone since it requires 
less resources as opposed to in person, which is preferred. The statute could be 
improved by limiting the consultation to in person. 

 
3. California 
 
SB 203 California 
625.6. (a) Prior to a custodial interrogation, and before the waiver of any Miranda rights, a 
youth 17 years of age or younger shall consult with legal counsel in person, by telephone, or 
by video conference. The consultation may not be waived. 
 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB203 
 
 Comments: 

� The statute is limited to custodial interrogations, but there are scenarios in which  
an officer could have contact with a juvenile and even elicit an incriminating 
statement that are not technically custodial interrogations. To improve  this statute, 
ideally the language would state: ³prior to any interview, questioning, or 
LQWHUURJDWLRQ���´ 

� Use of he term ³VKDOO´ is less definitive than it our suggested phrasing, ³PXVW�´  
� There is concern that, if consultations are explicitly permitted to be conducted by 

telephone, that in-person consultations will infrequently occur in favor of phone 
consultations. Research from the UK and Europe has demonstrated that telephone 
legal advice for arrested people in custody is not sufficient to protect their rights 

https://mgaleg.maryland.gov/2021RS/bills/hb/hb0315t.pdf
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB203
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and should be used only in emergency situations or at the request of the arrested 
person.4   

4. Europe 
 
England and Wales Statute (Police and Criminal Evidence Act ³3$&(´� 
6 Right to legal advice 
 
6.1 « all detainees must be informed that they may at any time consult and communicate 
privately with a solicitor, whether in person, in writing or by telephone, and that free 
independent legal advice is available. 
 
6.3 A poster advertising the right to legal advice must be prominently displayed in the 
charging area of every police station.  
 
6.4 No police officer should, at any time, do or say anything with the intention of dissuading 
any person who is entitled to legal advice in accordance with this Code, whether or not they 
have been arrested and are detained, from obtaining legal advice. 
 
6.5 « Whenever legal advice is requested, « the custody officer must act without delay to 
secure the provision of such advice. If the detainee has the right to speak to a solicitor in 
person but declines to exercise the right the officer should point out that the right includes the 
right to speak with a solicitor on the telephone. If the detainee continues to waive this right, 
or a detainee whose right to free legal advice is limited to telephone advice rom the Criminal 
Defense Service (CDS) Direct (see Note 6B) fdeclines to exercise that right, the officer 
should ask them why and any reasons should be recorded on the custody record or the 
interview record as appropriate... 
 
6.6 A detainee who wants legal advice may not be interviewed or continue to be interviewed 
until they have received such advice unless: 
(b) an officer of superintendent rank or above has reasonable grounds for believing that: 
 (i)the consequent delay might: 

� lead to interference with, or harm to, evidence connected with an offense; 
� lead to interference with, or physical harm to, other people; 
� lead to serious loss of, or damage to, property; 
� lead to alerting other people suspected of having committed an offense but not 

yet arrested for it; 
� hinder the recovery of property obtained in consequence of the commission of an 

offense. 
 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data
/file/710129/2018_CodeC-Revised_Final-APS__18-05-23_WebCovers.pdf 
 
European Union Directives 
The right of access to a lawyer in criminal proceedings  
 

 
4https://www.fairtrials.org/sites/default/files/publication_pdf/Station%20house%20counsel_%20Shifting%20the
%20balance%20of%20power%20between%20citizen%20and%20state.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/710129/2018_CodeC-Revised_Final-APS__18-05-23_WebCovers.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/710129/2018_CodeC-Revised_Final-APS__18-05-23_WebCovers.pdf
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1. Member States shall ensure that suspects and accused persons have the right of access to a 
lawyer in such time and in such a manner so as to allow the persons concerned to exercise 
their rights of defense practically and effectively.  
 
2. Suspects or accused persons shall have access to a lawyer without undue delay. In any 
event, suspects or accused persons shall have access to a lawyer from whichever of the 
following points in time is the earliest:  

(a) before they are questioned by the police or by another law enforcement or judicial 
authority;  
(b) upon the carrying out by investigating or other competent authorities of an 
investigative or other evidence-gathering act in accordance with point (c) of paragraph 3;  
(c) without undue delay after deprivation of liberty;  
(d) where they have been summoned to appear before a court having jurisdiction in 
criminal matters, in due time before they appear before that court.  
 

3. The right of access to a lawyer shall entail the following:  
(a) Member States shall ensure that suspects or accused persons have the right to meet in 
private and communicate with the lawyer representing them, including prior to 
questioning by the police or by another law enforcement or judicial authority;  
(b) Member States shall ensure that suspects or accused persons have the right for their 
lawyer to be present and participate effectively when questioned. Such participation shall 
be in accordance with procedures under national law, provided that such procedures do 
not prejudice the effective exercise and essence of the right concerned. Where a lawyer 
participates during questioning, the fact that such participation has taken place shall be 
noted using the recording procedure in accordance with the law of the Member State 
concerned;  
(c) Member States shall ensure that suspects or accused persons shall have, as a 
minimum, the right for their lawyer to attend the following investigative or evidence-
gathering acts where those acts are provided for under national law and if the suspect or 
accused person is required or permitted to attend the act concerned:  

(i) identity parades;  
(ii) confrontations;  
(iii) reconstructions of the scene of a crime.  
 

4. Member States shall endeavor to make general information available to facilitate the 
obtaining of a lawyer by suspects or accused persons. Notwithstanding provisions of national 
law concerning the mandatory presence of a lawyer, Member States shall make the necessary 
arrangements to ensure that suspects or accused persons who are deprived of liberty are in a 
position to exercise effectively their right of access to a lawyer, unless they have waived that 
right in accordance with Article 9.  
 
5. In exceptional circumstances and only at the pre-trial stage, Member States may 
temporarily derogate from the application of point (c) of paragraph 2 where the geographical 
remoteness of a suspect or accused person makes it impossible to ensure the right of access to 
a lawyer without undue delay after deprivation of liberty.  
 
6. In exceptional circumstances and only at the pre-trial stage, Member States may 
temporarily derogate from the application of the rights provided for in paragraph 3 to the 
extent justified in the light of the particular circumstances of the case, on the basis of one of 
the following compelling reasons:  
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(a) where there is an urgent need to avert serious adverse consequences for the life, 
liberty or physical integrity of a person;  
(b) where immediate action by the investigating authorities is imperative to prevent 
substantial jeopardy to criminal proceedings. Article 4 Confidentiality Member States 
shall respect the confidentiality of communication between suspects or accused persons 
and their lawyer in the exercise of the right of access to a lawyer provided for under this 
Directive. Such communication shall include meetings, correspondence, telephone 
conversations and other forms of communication permitted under national law. 

 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0048&from=EN  
 
III. Conclusion 
 
The intended impact of lawyers in police custody is to influence systematic change to a number 
of criminal justice outcomes, beyond the simple protection of the right to silence, and accrue 
broad benefits to the justice system by: 

Ŷ Challenging unlawful and abusive arrests, including those that do not lead to criminal 
charges, discouraging police from unnecessary street contact.  

Ŷ Reducing prosecutions and jail admissions by encouraging police and prosecutors to 
drop and divert more cases. 

Ŷ Identifying the vulnerabilities of arrested people and promoting diversion and treatment 
opportunities.  

Ŷ Identifying incidence and patterns of police misconduct and ill treatment of arrested 
people. 

Ŷ Improving communication channels and trust between police, the community 
(including victims and witnesses), defenders and prosecutors.  

Ŷ Capacitating defense lawyers to prepare more comprehensively for arraignment, pre-
trial detention and plea negotiations ± reducing wait times and administrative hurdles.  

Ŷ And Improving access to medical care and other essential needs of detained people 
 
The right to counsel in police stations has the potential to disrupt the machinery of 
criminalization, mass incarceration, and police control. The police in the District must no 
longer be permitted to operate in the shadows, and implementing the right to counsel for all 
adults and children in police custody is a key element of their reform. 
 
Fair Trials Americas stands ready to work with the Council and all relevant service providers 
and stakeholders to assist in the development and implementation in law and practice of this 
important recommendation of the Police Reform Commission. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0048&from=EN
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As students of Georgetown University Law Center, George Washington University, and

residentsof the District of Columbia, we stand in strong support of B24-0306, “The Youth
Rights Amendment Act of 2021.” We are nineteen members of the Georgetown Law ACLU and

Georgetown Youth Advocates and George Washington University Student group Rethinking DC.
We represent four residents of Ward 2, one resident of Ward 3, two residents of Ward 5, 11
residents ofWard 6, and | individual residing outside the District.’

‘As studentsofthe law, we understand that Miranda warnings and privacy rights are often
misunderstood by many adults, but by even more children. Further, we know that Supreme Court
jurisprudence stemming from Miranda, such as Duckworth v. Eagan and Moran v. Burbine,
grants an excessofpower to police in determining how a Miranda waming and its waiver might
occur? And, even when children waive their Miranda or privacy rights by consenting to
searches, they likely feel uniquely vulnerable to police coercion. In fact, this problem is so severe
that, while children account for just 8.5% arrests in the U.S., they account for 33% ofall false
confessions.? These false confessions can lead to wrongful convictions, which have the potential
to vastly alter a young person’s life.

This is a particularly potent danger for Black and Brown children. Black children,
especially, are subject to significantly more policing than White children. White children are
largely protected from consent searches by virtueoftheir skin—whereas police searched 738
Black youth over a six month period of 2019, they searched just four White youth in the same
period.’ Similarly, White children are largely protected from the implicationsofcoercive

  !The Georgetown Law ACLU, Georgetown Youth Advocates, Georgetown Black Law Students Association, and
George Washington University Student Group Rethink DC invited their membership to a conversation about the
YouthRights Amendment Act with representativesof the DC Justice Lab and Georgetown Law Juvenile Justice
Clinic and Initiative, After the conversation, students worked together to draft this testimony. While members of the
Black Law Students Association helped prepare this testimony, the organization takes no official position on this,
matter.
?See Duckworth v. Eagan, 492 U.S. 195, 109 S. Ct. 2875, 106 L. Ed. 2d 166 (1989) (holdingpolice need not recite
Miranda warnings word-for-wordas the Supreme Court set forth in Miranda v. Arizona, so longas police
‘communicatethe basic contentsof the warning); see Moran v. Burbine, 475 US. 412, 1068. Ct. 1135, 89 L. Ed. 2d
410 (1986) (holding the requirement that an individual waive his Miranda rights knowingly, voluntarily, and
intelligently is met even when police withhold important information from the suspect, such as calls from an
attomey to the police station seeking to speak with the suspect)
>SeeKatrina Jackson & Alexis Meyer, “Demanding a More Mature Miranda for Kids,” at 1 (Oct 2020), available

at: hitps://www.defendracialjustice.org/wp-content/uploads/toolkit-files/Policy-
Advocacy/Sample-Policy-Reports/More-Mature-Mirandapdf
“Ud, a2.

  

    

  

 



interrogations—Black youth make up 70% of the District's population but account for 95% of its
youth arrests.*

False confessions occur because coercion is inherent in police interaction, particularly for

Black and Brown children. That is, afterall, the very proposition upon which the

then-remarkable holding—a requirement for a prophylactic warning—in Miranda rests. But, not
only are children in a cocreive situation when they are asked to consent to potentially

life-changing decisions, they do so without the benefit of fully developed cognitive abilities.

Those abilities continue to develop until an individual reaches 25 years of age.® Children's

abilities to calculate risks and act against their impulses are not fully formed.’ When faced with a

coercive situation, youth are more prone to risky and impulsive behaviors.* It is

 

sential, then,
that the adults protect children, not exploit them. But, given that police intend to gather
information precisely by exploiting youth’s vulnerability to their coercive influence, we assert
that an attorney must be present.

The only way to protect children in interrogations is to provide them with a criminal
defense lawyer. A criminal defense lawyer is the only person who can protect the actual interests,
of the child, as their purpose is to serve as an advocate for the youth’s expressed interests. A
defense lawyer is able to ensure that a child is fully informed of their rights and their options, as
well as the true consequencesof any choices they make. They can thus advise the child on how
to reach their stated goals, and ensure the child has the agency to make decisions for themselves
that are fully informed and free from coercion. Criminal defense attorneys may not, importantly,
substitute their own judgement or will for that of the child, which protects the child’s agency and
interests. Further, a defense lawyer is the only person the child can speak to with whom
conversations are privileged, providing yet anotherlayer ofprotection for children. Having
children discuss their rights with lawyers before waiving them ensures children understand their
rights, are acting in their own interests, and can discuss their needs without fear ofconsequences.

Consent searches are also more likely to hurt than help, as constant attention on Black
and Brown youth from the police leads to more crime. Rather than creating a self-fulfilling
prophecy about their intent to commit crimes, we must treat children with respect. This is how

$Id.
° Brain Maturity Extends Well Beyond Teen Years, Tell me More, National Public Radio, Oct. 10, 2011.
hutps://www.nprorg/templates/story/story.php? storyld=14 1164708
"ad.
Sid.



wwe will keep our communities safer. We understand the Metropolitan Police Department has
concems about how this bill would affect their ability to maintain public safety, however this bill
will not reduce their ability to keep our community safe. We have many legal standards for youth
that differ from the standards for adults. In J.D.B. v. North Carolina, the court found that a

 

child’s age must be partofthe analysis which determines whether a child is in custody, and thus
whether Miranda warnings must be given, because a child is more likely than an adult to fee!

bound to submit to a show of police authority.” Differing standards also pervade youths’ daily

lives—they cannot vote, drive, rent a car, own a gun, drink alcohol, or even work without

parental consent. These altemative standards exist for good reason. For example, children are
three times more likely to give a false confession than adults, but will be less likely to do so

under an attorney’s advice. '° Ensuring that youth are questioned with an attomey present will

make the information they provide more accurate by limiting false confessions.

But it is also important to recognize that youth are entitled to the fullest protection of
their rights regardless of their innocence. What this bill asks of the Metropolitan Police

Department is nothing more than to do their jobs appropriately, which means respecting the

rightsofall youth in DC. The Constitution already protects against coercion. This bill merely

holds police officers accountable by providing a more tangible framework for reducing coercion
when officers interact with youth and considers adolescent development to construct

requirements that align with our common sense understanding that youth should be treated

differently than adults, especially in high pressure situations.

Police Chief Contee has stated that this bill will shield youth from any consequences of

criminal actions and limit the abilityofthe juvenile system to deal with serious crimes.'' Chief

Contee’s loaded language indicates that good police work is contingent on coercive tactics. Chief

Conte wants accountability for the youth of DC; this bill merely reciprocally requires that the

° JD.B. v. North Carolina, 564 U.S. 261, 131 $. Ct, 2394, 180 L. Ed, 2d310(2011).

 

‘© Bluhm Legal Clinic, Wrongful Convictions of Youth (Northwestern University Pritzker School of Law),
hupsv/ww/launonhvestem cd levalcini trongfulconvictionsyouth/understandpmoblemy(last visited Nov. 4,
2021).
" See., Public Hearing on B24-306, the “Youth Rights AmendmentActof2021,” B24-356, the “Strengthening
Oversight & Accountability of Police Amendment Act of 2021,” and B24-254, the “School Police Incident Oversight
& Accountability Amendment Act of 2021,” (Oct. 21, 2021) (testimony of Robert J. Contee III, Metropolitan Police

Department, Chiefof Police), at 1, available at.
cde gov/sites/del eside/sites/mpde/release contenvattachmer 2% %

%42021%20hearingb.pdf

 

https://mpdc.dc.gov/sites/default/files/dc/sites/mpdc/release_content/attachments/MPD%20TESTIMONY_10%2021%2021%20hearingb.pdf
https://mpdc.dc.gov/sites/default/files/dc/sites/mpdc/release_content/attachments/MPD%20TESTIMONY_10%2021%2021%20hearingb.pdf
https://www.law.northwestern.edu/legalclinic/wrongfulconvictionsyouth/understandproblem/


police be held accountable for their tactics. Youth in DC may still be held accountable, but their
Constitutional rights must be protected along the way. Coercive police tactics like custodial
interrogation and pressuring youth to consent to searches are harmful, and disproportionately
harmful to Black and Brown youth. To borrow some phrasing from Chief Contee’s own,
testimony, itis risky for the community to have a system that teaches police officers there are no
consequences for actions that harm people, and it is especially risky when the harm is against
youth.'?

” Public Hearing on B24-306, the “Youth Rights AmendmentActof 2021,” B24-356, the “Strengthening Oversight
& Accountability of Police AmendmentActof2021,” and B24-254, the “School Police Incident Oversight &

Accountability AmendmentActof 2021,” (Oct. 21,2021) (testimonyofRobertJ. Contee II1, Metropolitan Police
Department, Chiefof Police), at 2,available at.
hutps./mpde.de gov/sites/defiultfiles/de/sites/mpde/release_contenvattachments/MPD%20TESTIMONY_10%2021
4202 1%20heatingh pdt

https://mpdc.dc.gov/sites/default/files/dc/sites/mpdc/release_content/attachments/MPD%20TESTIMONY_10%2021%2021%20hearingb.pdf
https://mpdc.dc.gov/sites/default/files/dc/sites/mpdc/release_content/attachments/MPD%20TESTIMONY_10%2021%2021%20hearingb.pdf


 
Written Testimony of Colin Miller in Support of B24-0306 

Adolescents are among the most vulnerable populations with respect to false confessions.1  

Research has shown that 49% of false confession cases involving defendants exonerated by DNA 

evidence were from people under 21 years of age.2  According to the National Registry of 

Exonerations, 36% of individuals exonerated for wrongful convictions involving false confessions 

were 18 years or younger at the time of their alleged crime.3  Conversely, the percentage is 9.88% 

for those above the age of 19.4 

Teenagers are also more likely than adults to waive their Miranda rights.5  This may result 

from the likelihood that adolescents will misunderstand the Miranda warning.6  In one study, of 

the 66 DNA exonerations involving false confessions, 23 involved juveniles and at least 22 of 

those juveniles were mentally impaired or mentally ill.7  All 66 of these juvenile exonerees had 

waived their Miranda rights.8 Courts have also questioned the ability of teenagers ability to invoke 

their constitutional rights, particularly regarding their ability to waive their rights voluntarily, 

knowingly, and intelligently.9  

                                            
1 The National Registry of Exonerations, available at  
https://www.law.umich.edu/special/exoneration/Pages/about.aspx.  
2 See David Coffey, Why do people confess to crimes they didn’t commit?, Livescience (2020), available 
at https://www.livescience.com/why-people-fasely-confess-to-crimes.html. 
3 The National Registry of Exonerations, supra note 1. 
4 Id. 
5 Jason Mandelbaum and Angela Crossman, No illusions: Developmental considerations in adolescent 
false confessions, CYF News (2014) (Citing Redlich, Silverman, Chen, & Steiner (2004), available at 
https://www.apa.org/pi/families/resources/newsletter/2014/12/adolescent-false-confessions.). 
6 Viljoen, J. L., Klaver, J., & Roesch, R., Legal Decisions of Preadolescent and Adolescent Defendants: 
Predictors of Confessions, Pleas, Communication with Attorneys, and Appeals, Law and Human 
Behavior, 29(3), 253, 254 (2005). 
7 Brandon Garrett, Contaminated Confessions Revisited, 101 VA. L. REV. 395, 400 n.16 (2014). 
8 Id. at 402. 
9  Oberlander, L. B., & Goldstein, N. E., A review and update on the practice of evaluating Miranda 
comprehension, BEHAVIORAL SCIENCES & THE LAW, 19(4), 453-461 (2001). 



Unsurprisingly, adolescents are more likely to base their decisions on immediate, rather 

than long-term, consequences.10  This suggests that teenagers will likely make different decisions 

than the ones they would make as adults.11  Experts attribute juvenile false confessions to the use 

of police interrogation tactics intended for adults.12  Specifically, Locke Bowman, the Executive 

Director of the Roderick and Solange MacArthur Justice Center at the Northwestern University 

School of Law, has found that “[t]he interrogation process is inherently coercive. It is 

psychologically difficult [] even for strong, intelligent people to withstand.”13  According to 

Bowman, this potential for coercion is even higher when such strategies are “impose[d upon] an 

individual who is young, who is intellectually vulnerable, the capacity of the person to withstand 

the process is easily overcome.”14   

It is for these reasons that I submit this written testimony in support of B24-0306, which 

would “make any interrogation of a person under 18 years of age by law enforcement, during a 

custodial interrogation, inadmissible in court unless given a reasonable opportunity to confer with 

an attorney.” There is simply too high of a risk that juveniles will falsely confess to allow law 

enforcement officers to interrogate juveniles without giving them a reasonable opportunity to 

confer with counsel. 

Sincerely, 

Colin Miller 
Professor of Law 
University of South Carolina School of Law 

10See generally, Grisso, T., Steinberg, L., Woolard, J. et al., Juveniles' Competence to Stand Trial: A 
Comparison of Adolescents' and Adults' Capacities as Trial Defendants, LAW HUMAN 
BEHAVIOR 27, 333-363 (2003). 
11 Id. 
12 Why are Youth Susceptible to False Confessions?, Innocence Project (2015) (Listing the tactics as 
coercion, false promises of leniency, and deception about evidence.), available at 
https://innocenceproject.org/why-are-youth-susceptible-to-false-confessions/. 
13 Id. 
14 Id. 



Greetings,

My name is Sunny Kuti, the Youth Organizer with the National Reentry Network for Returning
Citizens. | am writing to express my support for the Strengthening Oversight and Accountability
of Police Amendment Act. | think the bill is a step towards tackling the most urgent issues as far
as police reform is involved. | believethat the same, and if not more,oversight and
accountability are achievable for correctional officers in the D.C. Department of
Corrections(DOC). While | was incarcerated in D.C., | had some bad experiences with
correctional officers.

D.C. DOC’s correctional officers have entirely too much power and control over people
who are housed in the correctional facilities. With no mechanism to hold correctional officers
accountable, they are allowed to disrespect and assault a person housed in a correctional
facility. The way that correctional officers treat people in DOC’s facilities is unconstitutional. On
too many occurrences, correctional officers disrespect and assault people and have no one to
hold them accountable. For instance | remember a particular situation when a correctional
officer blatantly disrespected an inmate by calling himout by his name then daring him to stand
up for himself. Once the man did stand up for himself he was falsely accused of assaulting an
officer, then he was brutally assaulted by a gang of officers.

 

Ifa person finds themselves in this situation where a correctional officer has assaulted or
disrespected them, the only way to have something done about this is by filing a grievance form.
The DOC policy states that one should handle a problem with a correctional officer by
going through the grievance process, but the keyword is should. Way too often when a
person files a grievance form, the form is either thrown away and mishandled by the
officers or never receives a response. This is corroborated by the District of Columbia Office of
the Inspector's(OIG) Reporton the DOC. The OIG reported thatof 453 use-of-force complaints
filed against staff at the DOC, all 453 of those complaints were mishandled by the DOC." This is
a lose-lose situation for a person faced with these types of situations. Whena grievance is
filed, a person is either told there is nothing that can be done or that the person filled it the
wrong way. People filling out forms wrong is often a problem for people in the DOC because the
proper way to file a form is often not in the inmate hand book. In my own personal experience
Iwent through the first few stepsoffiling a grievance just for nothing to be done about
the situation and ironically the situation got worse.

So now, imagine you are being assaulted or disrespected without a real opportunity to handle
the situation andprevent more assaults. If all this is constitutional and fair for a human, then

* District of Columbia Office of the Inspector General, “ Department of Corrections: DOC’s Current
Procedures for Receiving, Investigating, and Resolving Useof Force Incidents Are Not Operating
Effectively,” OIG Project No. 20-1-26FL, p.3(July 2021) Can be accessed:
hitov/apo ola. de.covinews/ view? asp?url=release10%2FO1G+Final Repatt+No%42E +20%2D1%2D26FL+%2D%2D+

Department+of+Corrections+ Usetof Force%2Epd?% 0A%0 A&mode=release&archived=0&month=00000&agency=0

http://app.oig.dc.gov/news/view2.asp?url=release10%2FOIG+Final+Report+No%2E+20%2D1%2D26FL+%2D%2D+Department+of+Corrections+Use+of+Force%2Epdf%0A%0A&mode=release&archived=0&month=00000&agency=0
http://app.oig.dc.gov/news/view2.asp?url=release10%2FOIG+Final+Report+No%2E+20%2D1%2D26FL+%2D%2D+Department+of+Corrections+Use+of+Force%2Epdf%0A%0A&mode=release&archived=0&month=00000&agency=0


please givea better definition of constitutional for me to understand. Correctional officers need
tohavethe same independent oversightas police officers. The StrengtheningOversight and
Accountability of Police Amendment Act is a small but much needed change towards better
treatment of our people.



 

 

 

 

 

 

GOVERNMENT OF  
THE DISTRICT OF COLUMBIA 

 

 
B24-ة׆ׅ׃׀�ÀR0�ٗ²Àª0yJÀR0yXyJ��ß0ª²XJRÀ��y(�

�!!�ÇyÀ� XmXÀæ��I�§�mX!0��w0y(w0yÀ��!À��I�ׁׂׂ٘׀ 
 
 

Written Testimony of 
CEO Action for Racial Equity 

 
 

For the 
Council of the District of Columbia 

Committee on the  
Judiciary & Public SafetyٚȺ 

Hearing on Thursday, October 21, 2021 
Ward 6 Councilmember Charles Allen, Chairperson 

 
Submitted: Friday, November 5, 2021 

 
  



 Advancing Racial Equity Through Public Policy  

November 5, 2021  CEOARE Testimony, Bill 24-0356, Page 1 

Executive Summary 
CEO Action for Racial Equity (CEOARE) is a Fellowship of over 100 companies that mobilizes a 
community of business leaders with diverse expertise across multiple industries and 
geographies to advance public policy in four key areas و healthcare, education, economic 
empowerment and public safety. Its mission is to identify, develop and promote scalable and 
sustainable public policies and corporate engagement strategies that will address systemic 
racism, social injustice and improve societal well-being.  

We write the Council today to voice our support for meaningful police reform. CEOARE is 
actively advocating across the country for the creation of police misconduct registries that 
can provide law enforcement agencies with complete access to ƧƊȁƮǞƮƊɈƵȺٚ�misconduct 
records.  This access will support the hiring of certified, qualified and capable individuals as 
officers, and assist in preventing officers who have been terminated for misconduct or 
resigned in lieu of termination due to misconduct from being rehired by other law 
enforcement agencies.  CEOARE supports the establishment of the Officer Disciplinary 
Records Database (the Disciplinary Database) as included in District of Columbia (DC or the 
District) Bill 24-0356 (the Bill), for the following key reasons:  

x The Bill builds on and proposes enacting into law many of the 
recommendations from the Decentering Police to Improve Public Safety, A 
Report of the DC Police Reform Commission (Police Reform Commission), 
April 1, 2021, delivered to the Council of the District of Columbia1 , (Police 
Reform Commission Report), specifically, the Disciplinary Database. 

x The proposed Disciplinary Database will promote police accountability and 
professionalism, in addition to improving transparency of officer misconduct 
and helping to rebuild the publicٚȺ confidence and trust in the police officers 
that they interact with in their communities.   

While CEOARE supports the Disciplinary Database as proposed, we ask the Council to 
consider the six recommendations outlined below to strengthen the proposed reform 
measures: 

x Establish requirements for reporting to the Disciplinary Database on a 
prescribed schedule with penalties for noncompliance;  

x Include records in the Disciplinary Database related to officers who resign in 
lieu of termination while a misconduct claim is pending; 

x Include officer and complainant demographic data as part of the disciplinary 
record, consistent with collection of such demographic information under 
Section 1-301.191 of the DC Code, as established by the DC Neighborhood 
Engagement Achieves Results (NEAR) Act2 ; 

x Revise and/or clarify the DC Metropolitan Police Department (MPD)ٚȺ�policy of 
automatically purging disciplinary actions from ȌǏǏǞƧƵȲȺٚ�ȯƵȲȺȌȁȁƵǶ�ǏǞǶƵȺ, as 
recommended in the Police Reform Commission Report3, and further, set forth 

 
1 A Report of the DC Police Reform Commission, April 1, 2021, "Decentering Police to Improve Public Safety"; See also, 
DC Police Reform Commission - Condensed List of Recommendations, April 1, 2021  
2 Code of the District of Columbia, § 1301.191ى(c)(6) 
3Police Reform Commission Report recommended that MPD ٗrevise its policies and stop purging disciplinary actions 
automatically from ȌǏǏǞƧƵȲȺٚ�ȯƵȲȺȌȁȁƵǶ�ǏǞǶƵȺ�ƊǏɈƵȲ�Ɗ�ȺƵɈ�ȁɐǿƦƵȲ�ȌǏ�ɯƵƊȲȺ٘خ April 1, 2021 at 174. 
 

https://www.ceoaction.com/racial-equity/
https://dccouncil.us/police-reform-commission-condensed-list-of-recommendations/
https://code.dccouncil.us/us/dc/council/code/sections/1-301.191#(c)(6)
https://dccouncil.us/police-reform-commission-full-report/
https://img1.wsimg.com/blobby/go/dd0059be-3e43-42c6-a3df-ec87ac0ab3b3/DC%20Police%20Reform%20Commission%20-%20Full%20Report.pdf
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how long such records should be publicly accessible through the Disciplinary 
Database; 

x Establish an audit schedule; and 
x Mandate screening of candidates for hire by the MPD and other DC police 

agencies against the Disciplinary Database and other misconduct databases, 
as available.   

!0��ª0�ƊȯȯȲƵƧǞƊɈƵȺ�ɈǘƵ�!ȌɐȁƧǞǶٚȺ�consideration of our full written testimony on the 
following pages, which include a more detailed explanation of our six recommendations.   
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Support for the Disciplinary Database in Bill 24-0356, Strengthening Oversight 
and Accountability of Police Amendment Act of 2021   
Accountability and transparency help build trust between the police and the communities 
they serve, and we believe these principles should serve as the cornerstone to equitable 
ȲƵǏȌȲǿ�ƵǏǏȌȲɈȺخ�IȌȲ�ɈǘƵ�˛ȲȺɈ�ɈǞǿƵ�Ǟȁ�ׇׂ�ɯƵƊȲȺة��ǿƵȲǞƧƊȁȺٚ�ȯɐƦǶǞƧ�ƧȌȁ˛ƮƵȁƧƵ�Ǟȁ�ǶƊɩ�ƵȁǏȌȲƧƵǿƵȁɈ�
dipped below 5ةڭ׀�ǏƊǶǶǞȁǐ�˛ɨƵفׅـ��ȯƵȲƧƵȁɈƊǐƵ�ȯȌǞȁɈȺ�ɈȌ�ׄڭ�ƦƵɈɩƵƵȁ�ׁׂ׀�ƊȁƮ�ׂ4׀ׂ׀. 
�ƧƧƵȺȺǞƦǞǶǞɈɯ�ɈȌ�ȯȌǶǞƧƵ�ȌǏ˛ƧƵȲȺٚ�ƮǞȺƧǞȯǶǞȁƊȲɯ�history, including legal history related to 
misconduct, ɩȌɐǶƮ�ƦƵ�Ɗ�ƧȲǞɈǞƧƊǶ�ȺɈƵȯ�ɈȌ�ȲƵȺɈȌȲǞȁǐ�ȯɐƦǶǞƧ�ƧȌȁ˛ƮƵȁƧƵ�Ǟȁ�ɈǘƵ�ǞȁȺɈǞɈɐɈǞȌȁ�ȌǏ�
policing. Without trust and accountability, a police department cannot effectively do its job. 
Failure to keep communities safe is an unacceptably tragic outcome. 

We commend the Council for establishing the Police Reform Commission to study and 
improve public safety in the District, including proposing solutions to address police 
accountability and transparency.  It is encouraging that the findings of the Police Reform 
Commission Report serve as the basis for the police reform measures proposed in Bill 24-
0356. Specifically, we appreciate the BǞǶǶٚȺ inclusion of a publicly accessible police 
misconduct registry because it will help increase accountability and transparency in 
policing.  

We also applaud the MPD for recently submitting its report on disciplinary actions, 
grievances, and Equal Employment Opportunity investigations for calendar years 2016 
through 2020, RC24-0075 (the MPD Disciplinary Report). The MPD Disciplinary Report is a 
positive step towards increasing transparency as it demonstrates that MPD does take action 
against officers that violate department policy. But we believe the disclosure of additional 
information, such as, complete data on the officers involved, the circumstances around the 
misconduct and the results of any investigation, would collectively enable the development 
of evidence-based solutions for improving public safety.  For example, the MPD Disciplinary 
Report highlights that between 2016 and 2020, 45 MPD officers were terminated for 
misconduct including for personal criminal activity and unnecessary or wanton force.  
However, the MPD Disciplinary Report does not identify the name of the officers, resulting in 
the potential for the individual to be hired by another law enforcement agency that would 
have no knowledge of the ƊȯȯǶǞƧƊȁɈٚȺ�ǘǞȺɈȌȲɯ�ȌǏ�misconduct.   

Our nation remains impacted by the tragic killings of George Floyd, Breonna Taylor, Antwan 
Gilmore and many other Black Americans. These killings have exposed the significant gaps 
that exist in the application of equality, equity, and justice for all Americans. Today, we 
recognize the efforts of Chairman Mendelson and other Councilmembers for their work and 
intentionality in including the Disciplinary Database provisions in Bill 24-0356.   

The Disciplinary Database ǞȺ�ƊǶȺȌ�ƧȌǿǿƵȁƮƊƦǶƵ�ƦƵƧƊɐȺƵ�ǞɈ�ȯȲȌǿȌɈƵȺ�ٗǏȲȌȁɈ-ƵȁƮ٘�
accountability, a principle advanced by the New York University School of Law Policing 
Project5 and endorsed in the Police Reform Commission Report.6 For some, accountability 
often means holding individuals accountable for their actions, which typically occurs after 
something has gone wrong. In the case of public safety, this often involves the loss of lives or 
serious bodily injury.  We agree that it is critical to hold individual officers and law 

 
4 Brenan, Megan, Gallupة��ɐǐɐȺɈ�ׁׂٗ�ة׀ׂ׀ׂ�ة"Amid Pandemic, Confidence in Key U.S. Institutions Surges"  
5 Policing Project New York University School of Law, June 1, 2020 ٗOur Statement Regarding Policing in the United 
States٘.  
6 Police Reform Commission Report, April 1, 2021 at 157-58. 

https://news.gallup.com/poll/317135/amid-pandemic-confidence-key-institutions-surges.aspx
https://www.policingproject.org/news-main/2020/6/1/policing-project-statement-on-policing
https://www.policingproject.org/news-main/2020/6/1/policing-project-statement-on-policing
https://dccouncil.us/police-reform-commission-full-report/
https://img1.wsimg.com/blobby/go/dd0059be-3e43-42c6-a3df-ec87ac0ab3b3/DC%20Police%20Reform%20Commission%20-%20Full%20Report.pdf
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enforcement agencies responsible for their actions and wrongdoings.  But equally 
paramount to meaningful police reform is: 

establishing rules, regulations, and policies on the front end (before things go wrong), 
in a way that is transparent, evidence-based, and provides an opportunity for public 
input and debate.  [This allows the] public to have a real voice in how it is 
governed.  These, after all, are the very most basic elements of democracy.7 

ÀǘƵ�!ȌɐȁƧǞǶٚȺ�ȯȲȌȯȌȺƵƮ�ȯɐƦǶǞƧǶɯ�ƊƧƧƵȺȺǞƦǶƵ�Disciplinary Database will, if enacted, help 
increase transparency around the system of police hiring, data collection and the officer 
discipline process.  A registry will help shed sunlight on such structural issues as hiring 
practices, complaint handling and discretionary authority over officer terminations, 
suspensions and sanctions. Transparency of process and outcomes is key to informing the 
public safety solutions. ٗPublicity is justly commended as a remedy for social and 
industrial diseases. Sunlight is said to be the best of disinfectants8٘خ 

 

Recommendations 
While the Disciplinary Database as proposed in Bill 24-0356 improves upon the current state 
of transparency and accountability in policing, we believe there are opportunities to 
strengthen the reform measures.  Based on our review of leading practices in state-level 
police reform efforts, we recommend the following:   

Data Collection 

x Records should be submitted regularly with penalties for noncompliance ى The Bill 
should include language that will require MPD and other DC police agencies to submit 
data to the Disciplinary Database on a set schedule.  There is currently a DC law requiring 
MPD to submit an annual misconduct and grievances report (DC Code § 51032ى)9 and the 
law has no penalties for noncompliance. However, ƵǞǐǘɈ�ɯƵƊȲȺ�ȯƊȺȺƵƮ�ƦƵɈɩƵƵȁ�w§(ٚȺ�
submission of its most recent report (RC24-0075) and its prior report (RC20-0010)10, 
despite the annual reporting required under existing DC law.  Accordingly, the pending 
DC Bill should include penalties for any agency that does not comply with the proposed 
registry reporting requirements. Other jurisdictions have introduced legislation setting 
both a schedule for data submissions and penalties for noncompliance.11 Incentives to 
comply will be critical to ensuring the effectiveness of the proposed Disciplinary 
Database. A database with no data, incomplete or stale data, or inaccurate data would be 
misleading, undermine the intended transparency objectives of the law, and may result 
in harm to the public.   

 
7 Policing Project New York University School of Law, June 1, 2020 
8 Brandeis, Louis, D.,  RƊȲȯƵȲٚȺ�àƵƵǲǶɯ, December 20, 1913,  Other People's Money-Chapter V: "What Publicity Can Do" 
9 Code of the District of Columbia § 51032ى 
10 RC20-0010 - Correspondence from Metropolitan Police Department- "Metropolitan Police Department's Report on 
Disciplinary Actions and Grievances for Calendar Year 2012", March 7, 2013 
11  George Floyd Justice in Policing Act of 2021, H.R. 120, 117th Congress (GFJPA) which passed the US House of 
Representatives in March 2021, but has stalled in the U.S. Senate, requires applicable federal, state and local law 
enforcement agencies to submit information to a registry every 6 months. See Section 201(c) and (d).  GFJIPA 
conditions a law ƵȁǏȌȲƧƵǿƵȁɈ�ƊǐƵȁƧɯٚȺ�receipt of federal funds on  ɈǘƵ�ƊǐƵȁƧɯٚȺ�ƧȌǿȯǶǞƊȁƧƵ�ɩǞɈǘ�ɈǘƵ�reporting 
requirements under the law. South Carolina Senate Bill S124 also proposes authorizing the Law Enforcement 
Training Council to take punitive action against a law enforcement agency that refuses to implement and enforce 
compliance with the new training standards including issuing civil fines and excluding agencies from grant funding. 

https://louisville.edu/law/library/special-collections/the-louis-d.-brandeis-collection/other-peoples-money-chapter-v
https://code.dccouncil.us/dc/council/code/sections/5-1032.html
https://lims.dccouncil.us/Legislation/RC20-0010
https://lims.dccouncil.us/Legislation/RC20-0010
https://www.congress.gov/bill/117th-congress/house-bill/1280/text
https://openstates.org/sc/bills/2021-2022/S124/


 Advancing Racial Equity Through Public Policy  

November 5, 2021  CEOARE Testimony, Bill 24-0356, Page 5 

x Disciplinary Records should include any records associated with or related to an 
ȌǏǏǞƧƵȲٚȺ�ȲƵȺǞǐȁƊɈǞȌȁ�ǏȲȌǿ�ɈǘƵ�ƮƵȯƊȲɈǿƵȁɈى� Where officers resign prior to completion of 
a misconduct investigation, there may be no record of the incident.  Law enforcement 
executives recommend closing this loophole to ȯȲƵɨƵȁɈ�ٗƦƊƮ�ƧȌȯȺ�ǏȲȌǿ�ȲƵȺǞǐȁǞȁǐ�ɈǘƵǞȲ�
ɩƊɯ�ȌɐɈ�ȌǏ�ƊƧƧȌɐȁɈƊƦǞǶǞɈɯ٘12. California SB 1613 was recently enacted, requiring, among 
other reforms, release of records if an officer resigns before a misconduct investigation is 
complete. For these reasons, we believe the Disciplinary Database should require the 
entry of records involving officers who resign for misconduct in lieu of termination. 

x Demographic information should be reported as part of the discipline record ى The 
Bill should also require as part of a disciplinary record, the demographics of officers14 and 
any complainants15, as advanced by advocacy organizations and some states. The 
required data elements can be similar to those currently collected for felony crime 
suspects and victims in DC.16  

Record Retention 

x The Police Reform Commission recommended that MPD ٗȲƵɨǞȺƵ�ǞɈȺ�ȯȌǶǞƧǞƵȺ�ƊȁƮ�ȺɈȌȯ�
ȯɐȲǐǞȁǐ�ƮǞȺƧǞȯǶǞȁƊȲɯ�ƊƧɈǞȌȁȺ�ƊɐɈȌǿƊɈǞƧƊǶǶɯ�ǏȲȌǿ�ȌǏǏǞƧƵȲȺٚ�ȯƵȲȺȌȁȁƵǶ�ǏǞǶƵȺ�ƊǏɈƵȲ�Ɗ�ȺƵɈ�ȁɐǿƦer 
of years17٘خ��àƵ�ƊǐȲƵƵخ�The Bill should require that MPD revise or clarify its policies to 
match their stated practice of ȲƵɈƊǞȁǞȁǐ�ٗȲƵƧȌȲƮȺ�ȌǏ�ƊǶǶ�ƮǞȺƧǞȯǶǞȁƊȲɯ�ƊƧɈǞȌȁȺ�ȲƵȺɐǶɈǞȁǐ�ǏȲȌǿ�
sustained misconduct [ت] ٙregardless of passage of timeٚٚ٘�ƊȺ�told by Mr. Marvin Haiman to 
the DC Police Reform Commission.18  The Bill should also set forth the amount of time 
that disciplinary records should be publicly accessible through the Disciplinary Database.  

Data Quality 

x The Bill should require an audit of the accuracy, completeness and timeliness of inputs to 
the Disciplinary Database on a regular basis. The Alabama legislature passed a bill in 2021 
creating a Law Enforcement Officer Employment Database and required the state Peace 
OfficerȺٚ�²ɈƊȁƮƊȲƮȺ�ƊȁƮ�ÀȲƊǞȁǞȁǐ�!ȌǿǿǞȺȺǞȌȁ�ɈȌ�ٗȲƊȁƮȌǿǶɯ�ƊɐƮǞɈ�ǶƊɩ�ƵȁǏȌȲƧƵǿƵȁɈ�
ƊǐƵȁƧǞƵȺٚ�ƧȌǿȯǶǞƊȁƧƵ�ɩǞɈǘ�ɈǘƵ�ȲƵȯȌȲɈǞȁǐ�ȲƵȱɐǞȲƵǿƵȁɈȺ٘�ȌǏ�ɈǘƵ�ǶƊɩ. 19 

Utilizing Other Police Misconduct Databases 

x Screen prospective law enforcement applicants in applicable misconduct databases ى 
The Bill should mandate that MPD and other DC ȯȌǶǞƧƵ�ƊǐƵȁƧǞƵȺ�ɨƵȲǞǏɯ�ƊǶǶ�ƊȯȯǶǞƧƊȁɈȺٚ�
certification status with the National Decertification Index20 (NDI), the national database 
that tracks, on a voluntarily basis, decertification of law enforcement officers by the 
applicable state standards and training agency.  This mandate would be similar to 

 
12 Safe Communities Institute, (May 17, 2021). The LEWIS Registry ى A Q&A with Dr. Erroll Southers. USC Price Safe 
Communities Institute; See also, Troy Riggs, Former Public Safety Director Denver, CO and Former Public Safety 
Director and Chief of Police, Indianapolis, IN, interview with CEOARE, August 2021, stating ٗComplete and publicly 
available data are key to creating meaningful police misconduct registries. Communities have a right to know 
whether officers, entrusted with protecting the public, have been terminated, resigned for any reason, or have a 
pending investigation against them. Transparency is the path to building trust and accountability in policing٘خ 
13 CA SB 16, 2021-2022, (California, 2021); and Press Release - State Senator Nancy Skinner (D-CA), September 30, 2021, 
Governor Signs SB 16 to Expand Access to Police Records. 
14 TX H.B. 3723, 87th Reg. Sess. (Texas 2021).  
15 NYU School of Law Policing Project Draft Transparency Statute, VII. 2., February 8, 2021  
16 Code of the District of Columbia § 1-301.191(c)(6)  
17 Police Reform Commission Report at 174 
18 Police Reform Commission Report at 175, citing footnote 698 
19 AL H.B. 411, 2021 Reg. Session, https://legiscan.com/AL/bill/HB411/2021  
20 About NDI, International Association of Directors of Law Enforcement Standards and Training, 
https://www.iadlest.org/our-services/ndi/about-ndi  

https://sci.usc.edu/2021/05/17/the-lewis-registry-a-qa-with-dr-erroll-southers/
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220SB16
https://sd09.senate.ca.gov/news/20210930-governor-signs-sb-16-expand-and-strengthen-access-police-records
https://capitol.texas.gov/BillLookup/history.aspx?LegSess=87R&Bill=HB3723
https://static1.squarespace.com/static/58a33e881b631bc60d4f8b31/t/60243badc9898222a62e8189/1612987310114/Transparency+Statute_2.8.21.pdf
https://code.dccouncil.us/us/dc/council/code/sections/1-301.191#(c)(6)(F)(vi)
https://dccouncil.us/police-reform-commission-full-report/
https://dccouncil.us/police-reform-commission-full-report/
https://legiscan.com/AL/bill/HB411/2021
https://www.iadlest.org/our-services/ndi/about-ndi


 Advancing Racial Equity Through Public Policy  

November 5, 2021  CEOARE Testimony, Bill 24-0356, Page 6 

Subtitle K of DC Act A23-0336, enacted in July 2020, which makes an applicant ineligible 
for appointment as a sworn member of the MPD if misconduct or disciplinary reasons 
were the cause of a previous termination or resignation from another law enforcement 
agency.21 Many states have proposed or enacted the requirement to screen applicants in 
applicable state registries22 and the NDI23. MPD and other police agencies should be 
required to check with outside jurisdictions/states, as appropriate, to see whether a police 
misconduct database is maintained and, if so, to check such database before hiring a 
candidate who has prior law enforcement experience. 

 

Closing 
As business leaders, our businesses prosper where there are thriving communities, but most 
importantly, as business leaders we have a responsibility to our employees and customers to 
help make sure that they live and work in safe, strong and healthy communities. We are 
choosing to use our voice to stand alongside the millions of Americans calling for meaningful 
police reform. We are also joined in our support of the Officer Disciplinary Records Database 
by the ACLU of DC. We are stepping up together because mere acknowledgement of 
systemic societal racism is not enough. Action is needed. 

Today, we call on the Council to work quickly to make these important improvements and 
move to establish the Disciplinary Database. Thank you for considering our testimony and for 
your leadership and commitment to transforming policing in the District. Passing this Bill will 
set a meaningful example to the rest of the country and help preserve the safety of and 
create equity specifically for the over 300,000 Black Washingtonians and the thousands of 
other Black Americans who work in or travel through DC each day. 

Thank you. 

 

 

 
21 § 5-107.01(f) < D.C. Code < D.C. Law Library < Reader (dccouncil.us) 
22 FL H 1529, IL HB 3653 and CA SB 16 
23 MA Session Law - Acts of 2020 Chapter 253 No. Section 3 and NC S300, Section 15 

https://code.dccouncil.us/us/dc/council/code/sections/5-107.01#(f)
http://custom.statenet.com/public/resources.cgi?id=ID:bill:FL2021000H1529&ciq=ncsl&client_md=30e0f5be6058104557b6659e91d5dfe7&mode=current_text
https://legiscan.com/IL/text/HB3653/id/2255202
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220SB16
https://malegislature.gov/Laws/SessionLaws/Acts/2020/Chapter253
https://www.ncleg.gov/Sessions/2021/Bills/Senate/PDF/S300v8.pdf


Dear Councilmember Charles Allen and the Committee on Judiciary and Public Safety,  
0\�QDPH�LV�/RUL�3LWWV��DQG�,�DP�ZULWLQJ�WR�\RX�WRGD\�WR�XUJH�\RX�WR�SDVV�WKH�³6WUHQJWKHQLQJ�
2YHUVLJKW�DQG�$FFRXQWDELOLW\�RI�3ROLFH�$PHQGPHQW�$FW�RI������´�$OWKRXJK�EULHIO\�PHQWLRQHG�LQ�
the bill, the Council must pass the bill with amendments to include correctional officers in the 
D.C. Department of Corrections(D.C. DOC) under supervision of the Deputy Auditor for Public 
Safety in the Office of the Auditor for the District of Columbia, and under the jurisdiction of both 
the Office of Police Accountability and the Police Accountability Board that are created under 
this bill.  
On October 13th, the conditions of the D.C. Department of Corrections became national 
headlines as the D.C. Director Quincy Booth and Warden Wanda Patten were held in civil 
contempt of court. Mr. Worrell, the incarcerated individual at the center of the case has had a 
broken wrist for six months, and has been awaiting the D.C. DOC to approve his surgery, as 
recommended by a physician in June. Judge Lambreth found the behavior of the D.C. DOC to 
EH�³VXVSLFLRXV´�DQG�QRW�MXVW�³LQHSW�RU�D�EXUHDXFUDWLF�VKXIIOLQJ�RI�SDSHUV�´�,W�VKRXOG�EH�
emphasized that Mr. Worrell is a white man, and a participant of the January 6th insurrection, 
therefore his platform is much larger, and his media presence provides him much more national 
visibility than the other residents in the jail, most of whom are Black. Although survivors, 
attorneys representing clients in the D.C. jail, and local advocates have testified on similar 
QHJOHFW�RYHU�WKH�'�&��'2&¶V�RSHUDWLRQ��the D.C. DOC will be brought to light in a new 
LQYHVWLJDWLRQ�E\�WKH�8QLWHG�6WDWHV�$WWRUQH\�*HQHUDO��IRU�LWV�SRVVLEOH�YLRODWLRQ�RI�SHRSOH¶V�FLYLO�
rights.  
The time to act is now. The D.C. DOC has operated largely unobserved for 45 years. The D.C. 
DOC relies on an internal administrative process to report and audit its behaviors and base it's 
success on its own internal metrics. However, when an independent investigation does occur, 
these processes in the jail seemingly fail to protect the individuals who are confined there. For 
example, in the 2021 Office of Inspector General(OIG) Report of the D.C. DOC in 2021, the OIG 
found that the D.C. primarily relied on their internal administrative oversight process to review 
and close the 453 use-of-force incidents. Of the 453 use-of-force incidents that they reviewed, 
the OIG found that the D.C. DOC mishandled all of them.  Although, the Correctional 
Information Council(CIC) does conduct investigations of the D.C. DOC, however, it has been 
reported by people inside the jail, that the D.C. DOC changes its behavior for these 
investigations, and the reports of the CIC do not have any enforcement behind them to result in 
actual change. This is why independent oversight is so necessary.  
Therefore, I call upon you and the CRPPLWWHH�WR�SDVV�WKH�³6WUHQJWKHQLQJ�2YHUVLJKW�DQG�
$FFRXQWDELOLW\�RI�3ROLFH�$PHQGPHQW�$FW�RI�����´�WR�SURYLGH�PHDQLQJIXO�RYHUVLJKW�RI�WKH�'�&��
DOC and keep the correctional officers accountable for the treatment of individuals in the jail. 
The time is now, as the nation watches us, to be a model of criminal justice reform and center 
public safety in the District, than to continue to harm people in our jail, particularly as we are in 
the spotlight.  
Sincerely,  
Lori Pitts 
Ward 5 
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We write in support of the Youth Rights Amendment Act of 2021 and propose an amendment to 
the bill that will immensely improve the importance and reach of the legislation. Admirably, the 
current ELOO�ZRXOG�SURKLELW�³FRQVHQW´�VHDUFKHV�RI�WKRVH�XQGHU�WKH�DJH�RI���. As the bill 
UHFRJQL]HV��³FRQVHQW´�LV�QHYHU�truly consensual given the power differential that exists between a 
police officer and civilian. As this testimony will show, the power differential does not disappear 
RQ�VRPHRQH¶V�HLJKWHHQWK�ELUWKGD\�� 
 
Legally, police officers do not need consent to search. Without consent, police still have the 
authority to search our bodies, bags, automobiles, and homes. However, police may only do so 
when they have facts that would reasonably justify the intrusion. To go into our pockets or 
handbags or the trunk of our car, police need probable cause to believe there is evidence of 
contraband or wrongdoing in the place to be searched. To search our homes, police need a 
warrant that sets forth probable cause. To frisk of our bodies, or request people to lift their shirts, 
police need something less than probable cause, namely, reasonable suspicion that the civilian is 
armed and dangerous. But consent creates an end-run around these rules. Police may claim that a 
search was consensual when they lack proper justification. Most civilians cooperate fully with 
police, saying yes to whatever RIILFHUV¶ request, and then this cooperation excuses unreasonable 
searches and racial profiling, immunizing police conduct that we want to eliminate from the 
District. 
 
We propose abolishing consent as an excuse for otherwise improper searches regardless of age, 
except when the person has had an opportunity to confer with their lawyer. Adults and youth 
alike should not need to refuse a police officer who wants to look in our pockets in order to 
preserve fundamental constitutional rights. In fact, the proposed amendment would instill a spirit 
of cooperation with police since people would no longer be penalized for cooperating fully with 
officers. 
 

mailto:Jross@law.howard.edu


The DC Police Reform Commission recommended this change to DC law in their thorough and 
well-reasoned 2021 Report. The Commission explained that the data shows that consent searches 
yield little in the way of public safety and that benefit is far outweighed by the negative impact 
on the thousands of searches of innocent civilians:  

 
MPD has only recently begun to make data available on the scope and efficacy of its 
consent searches during stops. The data show that, between July 22, 2019 and December 
31, 2020, MPD officers conducted 4,427 consent searches of persons. Only 2.3% resulted 
in the seizure of a gun and only 9.5% resulted in the seizure of any evidence of a crime. 
And those figures assume that officers reported all of their consent searches of 
individuals (including, e.g., all the times they asked someone on the street to lift their 
shirt and show their waistband), which is doubtful.1   
 

Data also confirms that police exercise consent searches in a racially problematic manner.  
 

MPD officers are also conducting a disproportionate number of consent searches of Black 
people. From July 22, 2019 through December 31, 2020, 92% (4,779 out of 5,188) of all 
consent searches were of Black people. These figures confirm the concerns expressed by 
WKH�'LVWULFW¶V�2IILFH�RI�3ROLFH�&RPSODLQWV�LQ�������³7KLV�GLVSURSRUWLRQDWH�XVH�RI�FRQVHQW�
searches causes concern for the Police Complaints Board that the practice is undermining 
FRPPXQLW\�WUXVW�LQ�WKH�SROLFH��HVSHFLDOO\�LQ�DUHDV�ZLWK�VXEVWDQWLDO�PLQRULW\�SRSXODWLRQV�´ 
 
. . . There is no justifiable reason to permit a practice that is not only inherently coercive 
and intrusive, but also ineffectual and prone to extreme racially disparate effects. By 
enacting legislation to prohibit consent searches altogether, the Council will properly 
require officers who wish to conduct searches to properly focus on safety, rather than on 
targeting individuals who are likely to consent.2  

 
(OVHZKHUH�LQ�WKH�5HSRUW��WKH�&RPPLVVLRQ�SXW�LW�PRUH�EOXQWO\��³7KH�&RXQFLO�VKRXOG 
correspondingly pass legislation curtailing several invasive, ineffectual enforcement tactics. . . It 
should prohibit consent searches, given that voluntary consent is an oxymoron in the policing 
context and that residents, especially in over-policed communities, rarely feel sufficiently free 
DQG�VDIH�WR�YROXQWDULO\�FRQVHQW�´3 
 
Multiple racial implications flow from the consent loophole��)LUVW��WKHUH¶V�WKH�XQHTXDO�
application of so-FDOOHG�³FRQVHQW´�VHDUFKHV�WKDW�WKH�5HSRUW�GRFXPHQWHG��6HFRQG��WKH�FRQVHQW�
loophole allows illegal racial profiling to flourish by pretending that those targeted wanted to 

 
1 Decentering Police to Improve Public Safety: A Report of the DC Police Reform Commission (April 1, 2021), 
available at https://img1.wsimg.com/blobby/go/dd0059be-3e43-42c6-a3df-
ec87ac0ab3b3/DC%20Police%20Reform%20Commission%20-%20Full%20Report.pdf. 
2 Id. at p. 104-���>RI�'HFHQWHULQJ�3ROLFH@��7KLV�IROORZV�5HFRPPHQGDWLRQ���WKDW�UHDGV��³7KH�&RXQFLO�VKRXOG�PRGLI\�
Section 110 of Act 23-�����³/LPLWDWLRQV�RQ�&RQVHQW�6HDUFKHV´��E\�SURKLELWLQJ�DOO�FRQVHQW�VHDUFKHV²warrantless 
searches permitted based solely on the consent of the individual whose person or property is searched²and, in 
criminal cases, should require the exFOXVLRQ�RI�DQ\�HYLGHQFH�REWDLQHG�IURP�D�FRQVHQW�VHDUFK�´ 
3 Id DW�S�����>RI�'HFHQWHULQJ�3ROLFH@��7KH�UHSRUW�JRHV�RQ�WR�VWDWH��³$QG�LW�VKRXOG�DOORZ�µSUHWH[W¶�VWRSV²stops for 
minor offenses when the actual purpose is to conduct a fishing expedition on a more serious offense²only with 
supervisory approval and only to inYHVWLJDWH�YLROHQW�FULPHV�´� 



waive their rights. Third, black and brown civilians are more likely to be afraid of police 
violence, increasing the power imbalance between officer and civilian. As screenwriter Lena 
Waithe told Jelani Cobb, she pays attention to police violeQFH�DJDLQVW�EODFN�ERGLHV��³,�DP�OLNH�
every other black person ± I am traumatized every time these stories come out. Every time these 
stories hit our phones, our Instagram feed, our Twitter, our TV, a piece of us dies because we 
NQRZ�WKDW�ZH�FRXOG�EH�QH[W�´4 This is not a child or teenager afraid of police, but a grown 
woman.  

 
Thanks to social media, images of police brutality are shared widely. When Eric Garner refused 
to consent to a search, he was tackled and placed in a deadly chokehold by members of the New 
York Police Department. Thousands of people saw him plead with officers WR�³SOHDVH, GRQ¶W�
touch me.´ 5 No-one who watched that video or other similar videos will ever feel safe saying no 
to a consent search, especially black men.  In one study of black men from California who had 
seen media accounts of the 2018 shooting of Stephon Clark, all the participants reported what 
UHVHDUFKHUV�WHUPHG�³SV\FKRORJLFDO�DQJXLVK´�WKDW�LQFOXGHG�WKH�ORVV�RI�³IHHOLQJ�VDIH�LQ�WKHLU�
H[LVWHQFH�´6 
 
This fear of police crosses class status as well as age boundaries. 7KH�³FRQVHQW´�VHDUFK�FDSWXUHG�
RQ�WKH�RIILFHU¶V�ERG\�FDPHUD�LQ�2FWREHU������ZDV�ERWK�FKLOOLQJ�DQG�W\SLFDO��%HYHUO\�+LOOV�SROLFH�
stopped a Black Versace consultant named Salehe Bembury after he jaywalked.7 One officer 
asked the executive if he minded putting his hands behind his back so police could pat him 
down. Mr. Bembury DOORZHG�WKHP�WR�GR�ZKDWHYHU�WKH\�DVNHG��)ROORZLQJ�WKH�³FRQVHQW´�IULVN��
RIILFHUV�UHFHLYHG�KLV�SHUPLVVLRQ�WR�VHDUFK�WKH�H[HFXWLYH¶V�Zallet, thumbing through it for 
identification.  
 
7R�REWDLQ�WKH�9HUVDFH�H[HFXWLYH¶V�OHJDO�³FRQVHQW�´�RIILFHUV�IROORZHG�WKH�VFULSW�VHW�RXW�E\�WKH�
Supreme Court interpreting the Fourth Amendment. The Beverly Hills officers did not raise their 
voice nor EUDQGLVK�WKHLU�JXQV��DQG�WKH\�XVHG�SUDFWLFHG�SKUDVHV�OLNH�³\RX�GRQ¶W�PLQG�LI�,�WDNH�D�
ORRN�´8 $OWKRXJK�WKH�PDQ¶V�FRRSHUDWLRQ�PLJKW�SDVV�DV�YROXQWDU\�FRQVHQW�LQ�D�FRXUWURRP��QRWKLQJ�

 
4 &REE��-HODQL��³/HQD�:DLWKH�RQ�3ROLFH�9LROHQFH�DQG�4XHHQ�	�6OLP�´�7KH�1HZ�<RUNHU�5DGLR�+RXU��3RGFDVW�DXGLR��
December 16, 2019, www.newyorker.com/podcast/politicalscene/lena-waithe-on-police-violence-and-queen-and-
slim 
5 Although the police later said they planned to arrest Eric Garner, they lacked probable cause for the arrest or the 
search. To legally find out if Eric Garner carried untaxed cigarettes, he needed to consent to the search. JOSEPHINE 
ROSS, A FEMINIST CRITIQUE OF POLICE STOPS (Cambridge University Press, 2021) at 127-128. 
6 $OOHQ�(��/LSVFRPE�HW�DO���³%ODFN�0DOH�+XQWLQJ��$�3KHQRPHQRORJLFDO�6WXG\�([SORULQJ�WKH�6HFRQGDU\�,PSDFW�RI�
3ROLFH�,QGXFHG�7UDXPD�RQ�WKH�%ODFN�0DQ¶V�3V\FKH�LQ�WKH�8QLWHG�6WDWHV�´�-RXUQDO�RI�6RFLRORgy and Social Work, 7 
(2019): 11±18. 
7 Sarah Moon, Versace executive accuses Beverly Hills police of racial profiling after jaywalking stop, CNN (Oct. 7, 
2020, 8:03 PM), https://www.cnn.com/2020/10/07/us/versace-exec-accuses-beverly-hills-police-racial-
profiling/index.html (the stop of Salehe Bembury occurred on October 1, 2020); see also Priya Elan, Versace 
executive accuses Los Angeles police of racial profiling, THE GUARDIAN (Oct. 10, 2020), 
https://www.theguardian.com/fashion/2020/oct/10/versace-executive-salehe-bembury-accuses-los-angeles-police-
of-racial-profiling; Video: Versace VP gets stopped, pat down asked about weapons for Jaywalking Beverly Hills 
police, YOUTUBE (Oct. 3, 2020), https://www.youtube.com/watch?v=SyFU5ne7LYo.  
8 ,�ZULWH�³DUJXDEO\´�EHFDXVH�FHUWDLQO\�WKHUH�DUH�MXGJHV�ZKR�ZRXOG�DOORZ�0U��%HPEXU\�WR�SURFHHG�ZLWK�D�FLYLO�ULJKWV�
lawsuit to proceed based on the violation of his Fourth Amendment rights and the equal protection clause.  
Id. at Video: Versace VP gets stopped, pat down asked about weapons for Jaywalking Beverly Hills police, 
YOUTUBE (Oct. 3, 2020), https://www.youtube.com/watch?v=SyFU5ne7LYo. (An officer can be heard aVNLQJ�³\RX�



KHUH�ZDV�WUXO\�³FRQVHQVXDO�´�0U��%HPEXU\�GLG�QRW�WUXO\�ZLVK�WR�KDYH�KLV�ERdy touched nor his 
wallet inspected. There is too much power differential between officer and civilian for consent to 
ever be truly voluntary. The viewer knows there is no true choice here given everything we know 
about how police punish people who do not fully cooperate. These punishments can take various 
forms, including the application of gratuitous SK\VLFDO�IRUFH��RU�D�³FRQWHPSW�RI�FRS´�DUUHVW��
where police might claim the person failed to follow an order or disturbed the peace or resisted 
arrest.  
 
Cooperating fully, Mr. Bembury was soon permitted to leave. But this should not diminish the 
harm of this so-FDOOHG�³FRQVHQVXDO�HQFRXQWHU�´�7KHUH¶V�WKH�VWLJPD�RI�EHLQJ�VHOHFWHG�DV�D�SRWHQWLDO�
criminal, the fear of knowing that American police kill one thousand people a year, and the sense 
RI�SRZHUOHVVQHVV�DV�D�VWUDQJHU�SXWV�KLV�KDQGV�RYHU�RQH¶V�ERG\��Race and racial profiling are on 
IXOO�GLVSOD\�KHUH��IURP�WKH�RIILFHU¶V�VHOHFWLRQ�RI�WKH�H[HFXWLYH�IRU�LQYHVWLJDWLRQ�DQG�VHDUFK��WR�WKH�
way Mr. Bembury responds, and the particular stigma implied. Victim blaming compounds these 
harms, an inescapable offshoot of the consent doctrine. For example, if the police had found 
some contraband item during the search, a judge would allow the evidence found to be submitted 
against him at trial based on the consent loophole. In essence the law would instruct Mr. 
Bembury that the ruling against him was his own fault, based on his own decision to give up his 
constitutional rights during the encounter.9 This is true in the District of Columbia where I 
practiced in DC Superior Court with my clinical Howard law students.  
 
As I wrote in my book, A Feminist Critique of Police Stops (Cambridge University Press 2021), 
feminists showed how the power imbalance in the workplace between a boss and an employee 
makes it difficult if not impossible for employees to say no, and the law should acknowledge that 
there is no such thing as true consent in these situations. Police possess more power over 
civilians than a boVV�LQ�RQH¶V�ZRUNSODFH��$V�0U��%HPEXU\¶V�RUGHDO�LOOXVWUDWHV��FRQVHQW�LV�D�ILFWLRQ�
that the Supreme Court designed to give the police easy, gratuitous access to bodies and 
property. The book also draws the parallel to consent within sexual assault laws.  
 

In 2018, New York State recognized that any sex with an on-duty officer is inherently 
coercive. Under the new law, police RIILFHUV�FDQ¶W�DUJXH�FRQVHQW�ZKHQ�WKH\¶UH�DFFXVHG�RI 
on-duty rape. The law was inspired by a rape allegation against uniformed police officers. 
Before the alleged rape occurred, one of the officers asked the woman to lift her shirt to 
see if she was hiding drugs: Was this a consensual exercise? Eliminating the consent 
defense for VH[�UHFRJQL]HV�WKDW�SROLFH�KROG�DOO�WKH�FDUGV��7KDW¶V�DQ�H[FHOOHQW�VWHS��EXW�WKHQ�
why should the law allow that officer to claim that the civilian consented to a search of 
her body or purse? The situations involve the same unfair power differential. In both 
situations, police have the power to let you go or charge you, what to charge, and whether 
WR�EH�URXJK�RU�JHQWOH��8OWLPDWHO\��FLYLOLDQV�VXEPLW�WR�SROLFH�EHFDXVH�LW¶V the safest thing to 

 
VDLG�,�FRXOG�VHDUFK�\RX��ULJKW"´�ZKLOH�KDOIZD\�WKURXJK�D�SDW�GRZQ���See United States v. Drayton, 536 U.S. 194, 210 
(2002) (6-��GHFLVLRQ���6RXWHU��-����GLVVHQWLQJ���³7KH�SROLFH�QRW�RQO\�FDUU\�OHJLWLPDWH�DXWKRULW\�EXW�DOVR�H[HUFLVH�
power free from immediate check, and when the attention of several officers is brought to bear on one civilian the 
LPEDODQFH�RI�LPPHGLDWH�SRZHU�LV�XQPLVWDNDEOH�´��See also Janice Nadler, No Need to Shout, 2002 SUP. CT. REV. 
153. 
9 For more on how the consent loophole constitutes victim-blaming, see generally See ROSS, A FEMINIST CRITIQUE 
OF POLICE STOPS, Chapter 3; Josephine Ross, Blaming the Victim, 26 Harvard Journal of Racial and Ethnic Justice 1 
(2010).  



do. Consent within the Fourth Amendment suffers from the same legal myopia as consent 
within rape law. In both instances, courts often blame the victim for their fate. 

 
 
There is no difference between the reasoning in the current bill that prevents the consent 
loophole when police search youth and the amendment proposed here. Children should be 
applauded ± not punished ± for submitting to police requests. Same for adults. Children will view 
police as authority figures, but so do adults. Children may not know the harm that will flow from 
displeasing a police officer, so they may be more insulated than adults, who understand how a 
retaliatory arrest might cost them time and money and collateral consequences.  
 
 
The legislative language needed here is relatively straightforward. In testimony to the City 
Counsel in 2020, we appended a draft of the language that the Council could use to amend the 
current DC law and make policing fairer in the District. Please see More Than A Plaza: 
Eliminate Consent Searches for more information (appendix):  
https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f81728032d45901b878f85f
/1602318977141/Eliminate+Consent+Searches.pdf  
 

https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f81728032d45901b878f85f/1602318977141/Eliminate+Consent+Searches.pdf
https://static1.squarespace.com/static/5edff6436067991288014c4c/t/5f81728032d45901b878f85f/1602318977141/Eliminate+Consent+Searches.pdf
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Bill 24-0254: School Police Incident Oversight and Accountability Amendment Act of 2021 

October 21, 2021 

 

My name is Shanni Alon, a GW alumna and current GW Law student living in Ward 6. I have 
previously assisted at an after-school program with Little Friends for Peace at the Perry School 
in Ward 6 working with elementary school students tutoring them and working on peace building 
skills. I submit this written testimony in support of Bill 24-0254, the School Police Incident and 
Oversight Accountability Amendment Act of 2021. I further offer two amendments that I believe 
will help achieve the bill’s goals.  
 
Introduction 

Over the past twenty years, police have played an ever increasing role in school discipline and 
safety across the country. The District is no exception having implemented police in schools in 
2005.1 Each year there are hundreds of interactions between police and students on school 
campuses, some of which result in arrest and all of which result in trauma. Despite current 
collection and reporting requirements on the Metropolitan Police Department and schools, there 
remains a lack of transparency around what is happening to and with students on campus. 
Through the 2021 budget process, the DC Council significantly limited when and why students 
could be arrested at school and required the gradual sunsetting of the School Safety Division. 
The School Police Incident Oversight and Accountability Amendment Act of 2021 would 
increase transparency surrounding law enforcement involvement in schools. 
 
The School Police Incident Oversight and Accountability Amendment Act of 2021 currently 
before the Council is part of a greater vision of creating police free schools in the District of 
Columbia.2 This furthers the work the Council has already started—limiting arrests on campus 
and sunsetting MPD’s School Safety Division. To achieve this vision, accurate and thorough 

 
1 Decentering Police to Improve Public Safety: A Report of the DC Reform Commission, DC Police Reform 
Commission, 67 (2021) (“DC Police Reform Commission Report”) https://dccouncil.us/police-reform-commission-
full-report/.  
2 New York City’s school system, the biggest school district in the US, is beginning to remove police from schools. 
About 5,000 school safety agents will be transferred to the supervision of New York City’s Department of 
Education from the NYPD. Sahalie Donaldson, NYC is Moving Almost 5000 School Safety Agents Out of the NYPD, 
City & State New York (Aug. 30, 2020) https://www.cityandstateny.com/policy/2021/08/nyc-moving-almost-5000-
school-safety-agents-out-nypd-will-help-calm-fears-about-policing-schools/184973/. Additionally, 33 school 
districts have eliminated police officers in schools and others have altered their relationship with security. There has 
been a refocusing on restorative justice and other services which would mitigate and de-escalate issues, such as 
mental health services, social workers, guidance counselors, and the like. Sarah Schwartz, et al., These Districts 
Defunded Their School Police. What Happened Next?, Education Week (June 4, 2021) 
https://www.edweek.org/leadership/these-districts-defunded-their-school-police-what-happened-next/2021/06.   
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data is necessary to understand the dynamics of MPD and the schools, and the various situations 
that arise resulting in police interference in schools.  
 
Historical trends show that police presence in school disproportionately targets students of color 
and students with disabilities.3 Students of color are more likely to attend schools with fewer 
resources, such as adequately trained school staff and guidance counselors, and are more likely 
to attend a school with a police officer.4 In these types of schools, a minor school violation is 
more likely to quickly escalate because law enforcement is used to address discipline rather than 
trained staff. 
 
It was reported that across the US during the 2017-2018 school year, 36% of elementary schools, 
67.6% of middle schools, and 72% of high schools reported having a sworn officer on campus 
who routinely carried a firearm.5 In 1975, only 1% of US schools had a police officer.6 There is 
no evidence indicating that police presence in schools improves safety. The presence of law 
enforcement in schools can be traced to racist intentions during desegregation though many try to 
correlate the incident of school shootings to the increased presence of law enforcement in 
schools.7  
 
In DC public schools, there is on average one security guard for every 165 students in contrast to 
one social worker for every 254 students, one counselor for every 352 students, and one 
psychologist for every 529 students.8 Further, schools where a majority of students are people of 
color have more police officers, metal detectors, K-9 units, and military-grade weapons; this 
leads to more arrests in schools.9 
 
DC Police Reform Commission’s Report advocated a return to normal pushing for the 
reestablishment of police free schools. In support of this policy recommendation, the 
Commission advised a more “holistic public health approach to school safety” which would 
replace the current policing infrastructure 10 and limit the opportunity for school-based arrests11. 
This approach would create a safe and welcoming environment for all students and provide 
students and teachers with the necessary support.  

 
3 West Resendes, Police in Schools Continue to Target Black, Brown, and Indigenous Students with Disabilities. 
THe Trump Administration Has Data That’s Likely to Prove It, ACLU (July 9, 2020) 
https://www.aclu.org/news/criminal-law-reform/police-in-schools-continue-to-target-black-brown-and-indigenous-
students-with-disabilities-the-trump-administration-has-data-thats-likely-to-prove-it/.  
4 West Resendes, Police in Schools Continue to Target Black, Brown, and Indigenous Students with Disabilities. 
THe Trump Administration Has Data That’s Likely to Prove It, ACLU (July 9, 2020) 
https://www.aclu.org/news/criminal-law-reform/police-in-schools-continue-to-target-black-brown-and-indigenous-
students-with-disabilities-the-trump-administration-has-data-thats-likely-to-prove-it/.  
5 Kristin Henning, Cops at the Schoolyard Gate, Vox (July 28, 2021) https://www.vox.com/the-
highlight/22580659/police-in-school-resource-officers-sro.  
6 Kristin Henning, Cops at the Schoolyard Gate, Vox (July 28, 2021) https://www.vox.com/the-
highlight/22580659/police-in-school-resource-officers-sro.  
7 Kristin Henning, Cops at the Schoolyard Gate, Vox (July 28, 2021) https://www.vox.com/the-
highlight/22580659/police-in-school-resource-officers-sro; DC Police Reform Commission Report at 67-69, 
https://dccouncil.us/police-reform-commission-full-report/.  
8 DC Police Reform Commission Report at 68, https://dccouncil.us/police-reform-commission-full-report/.  
9 DC Police Reform Commission Report at 68, https://dccouncil.us/police-reform-commission-full-report/.  
10 DC Police Reform Commission Report at 70, https://dccouncil.us/police-reform-commission-full-report/.  
11 DC Police Reform Commission Report at 73, https://dccouncil.us/police-reform-commission-full-report/.  
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Data Collection and Reporting is Necessary 

The School Police Incident Oversight and Accountability Amendment Act of 2021 places a 
greater responsibility on schools to collect disaggregated data and defines the various types of 
law enforcement that may be involved in a school incident and mandates that greater descriptions 
regarding the type of conduct resulting in disciplinary action as well as the reason for involving 
law enforcement and greater details regarding their type of involvement. The School Police 
Incident Oversight and Accountability Amendment Act also requires the Metropolitan Police 
Department to publish the data collected, which must be disaggregated and include the number 
of incidents, arrests, type of weapons, contraband, or controlled substance, reason for 
involvement, and demographic information, on their website biannually. 
 
Ensuring the collection and publication of data that answers the who, what, when, where, why 
questions in detail surrounding police activity in schools will allow the public to understand any 
patterns and allow the Council and schools to put forth effective policy to ensure safe schools for 
all students. Without published disaggregated information regarding disciplinary actions in 
schools and the presence of law enforcement we cannot know what types of situations our 
children face in school and cannot provide effective resources for them. Lawmakers, parents, 
family members, and the greater community should know what the children in our community 
experience on a day-to-day basis in school. 
 
Current Collection and Reporting Requirements 

D.C. Code § 38-236 includes annual reporting requirements for local education agencies—
"District of Columbia Public Schools system and any individual or group of public charter 
schools operating under a single charter”—and entities operating a publicly funded community-
based organization—"Head Start or early childhood education program operated by a nonprofit 
entity, faith based organization, or other entity that participated in federally funded early 
childhood programs”.12 By August 15 they must submit a report to OSSE, the Office of the State 
Superintendent, containing the data specified in D.C. Code §38-236.09(a) relating to 
demographic information13, type of discipline14, and special education services15, which is 

 
12 D.C. Code §38-271.01(1C). 
13 “Demographic data including: (A) The campus attended by the student; (B) The student’s grade level; (C) The 
student’s gender identification; (D) The student’s race; (E) The student’s ethnicity; (F) Whether the student receives 
special education services; (G) Whether the student is classified as an English language learner; and (H) Whether 
the student is considered at-risk as defined in § 38-2901(2A).” §38-236.09(a)(1). 
14 “Discipline data including: (A) Total number of in-school suspensions, out-of-school suspensions, involuntary 
dismissals, and emergency removals experienced by the student during each school year; (B) Total number of days 
excluded from school; (C) Whether the student was referred to an alternative education setting for the duration of a 
suspension, and whether the student attended; (D) Whether the student was subject to a disciplinary unenrollment 
during the school year; (E) Whether the student voluntarily withdrew or voluntarily transferred from the school 
during the school year; (F) Whether the student was subject to referral to law enforcement; (G) Whether the student 
was subject to school-related arrest; and (H) A description of the misconduct that led to or reasoning behind each 
suspension, involuntary dismissal, emergency removal, disciplinary unenrollment, voluntary withdrawal or transfer, 
referral to law enforcement, school-based arrest and, for students with disabilities, change in placement.” §38-
236.09(a)(2). 
15 “Special education services data, including whether a student received during the school year: (A) “A functional 
behavioral assessment; (B) An updated behavior improvement plan; or (C) A manifestation determination review, 
including the number of suspension days that triggered the review, whether the suspension days were cumulative, 
and the outcome of the review.” §38-236.09(a)(3). 
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largely amended by the 2021 School Police Incident Oversight and Accountability Amendment. 
This bill modifies subparagraphs G and H to require more descriptive information surrounding 
law enforcement engagement in schools, reason for involvement whether that be disciplinary or 
school activities, and requiring a description of student misconduct which led to disciplinary 
actions. OSSE has until December 15 to publicly report disciplinary data received from the 
LEAs (the specifics of which are outlined in D.C. Code §38-236.09(b))and include a trend 
analysis. This bill requires a more individualized and detailed approach in documenting 
disciplinary incidents in schools which will be helpful in guiding future policy.  
 
OSSE’s Pushback 

OSSE presented testimony at the October 21, 2021 hearing against this bill because the data 
requested was already being collected (though not published), and the level of detail this bill 
proposes is burdensome and out of OSSE’s (and the schools’) expertise. OSSE testified they 
would prefer a codification of their current reporting practices––OSSE and the schools currently 
follow the above laid out policies and use the DC School Report Card16, Discipline Report17, and 
Student Discipline Data Collection Guidance18.  
 
OSSE first says that this bill encompasses much of the data OSSE and the schools currently 
collect. OSSE would prefer to use their current disciplinary index which they state encompasses 
a wide range of disciplinary incidents rather than narrative descriptions because the index results 
in standardized data. However, OSSE’s index omits the various nuances of situations which are 
of great importance in understanding the context of law enforcement involvement. Even if OSSE 
were to create a wider index in an attempt to encompass the various distinctions between 
incidents, OSSE would need to develop this index which would still leave gaps. A narrative 
format would not preclude OSSE’s use of their index system currently in place, but would 
provide greater detail surrounding each disciplinary situation, which would shed light on the 
schools’ reliance on law enforcement. 
 
Additionally, OSSE expresses concerns regarding their lack of expertise in describing weapons, 
contraband, or other controlled substances and holds firm on their use of an index. However, 
OSSE’s concerns on expertise would be nullified with the double reporting of both OSSE and 
MPD which could rectify any potential issues. 
 
Finally, OSSE contends this Bill is too broad in that it includes all law enforcement involvement 
in schools and not just related to disciplinary actions. However, the public should know about the 
law enforcement’s level of involvement in schools generally and not just with regard to 
disciplinary incidents. An armed police officer reading to a class can be just as traumatizing to 
students as the armed security officer in school patrolling the halls. 
 
Proposed Changes to the Bill 

The School Police Incident Oversight and Accountability Amendment places a greater 
responsibility on schools to collect disaggregated data and defines the various types of law 

 
16 DC School Report Card, https://dcschoolreportcard.org/.  
17 Discipline Report, OSSE, https://osse.dc.gov/page/discipline-report.  
18 Student Discipline Data Collection Guidance, OSSE, https://osse.dc.gov/publication/student-discipline-data-
collection-guidance.  
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enforcement that may be involved in a school incident and mandates that greater descriptions 
regarding the type of conduct resulting in disciplinary action as well as the reason for involving 
law enforcement and greater details regarding their type of involvement. However, the bill as 
currently written has no requirement for publication of the data collected. The bill should be 
amended to include a publication requirement. The raw data collected by OSSE as well as 
OSSE’s trend analysis should be published. The public needs to have access to the data to 
propose new policy initiatives to make schools safer for children.While the collection of data is 
necessary, it is not enough. Both MPD and OSSE should collect and publish disaggregated data 
regarding law enforcement involvement in DC schools. This allows for a more holistic data set 
as it is likely an incident reported in the school may not be reported by MPD and vice versa for 
various reasons such as no arrest being made or minimal law enforcement involvement like a 
police officer reading to a class. 
 
Accurate data collection and publication would allow the public and lawmakers to see which 
disciplinary situations resulted in law enforcement intervention and would allow assessment of 
whether another type of resource would have been more effective and less traumatizing to 
students. For example, in Shreveport, Louisiana, a group of fathers started patrolling a high 
school in response to incidents of violence at the school.19 Since the group of fathers have started 
patrolling the school there have been no incidents of violence.20 Shreveport Mayor stated that the 
presence of father’s “is one of the most effective mentoring programs [he has] seen.”21 This is 
just one example of how a non-police presence can achieve the goals people believe only a law 
enforcement presence can address. The data collected and published can shed light on how a 
non-law enforcement presence can help address the disciplinary incidents in DC schools. 
 

1. Publication Timeline 

Moreover, the bill only requires MPD to publish reports biannually but does not specify a 
timeline at which to publish making it probable that MPD procrastinate publication or data. 
OSSE publishes data annually at the end of the academic year. However, this does not allow for 
mid-year assessments or changes to school policy.22 The late publication from OSSE also does 
not provide for policy changes and implementation to occur before the start of the next academic 
year. The Council should consider amending OSSE’s publication requirement to biannually—
after the first semester of school and at the end of the academic year23—which would allow for 
policy changes. The suggested publication time would also allow for Council to use the data in 
their legislative agenda. 
 

 
19 The Associated Press, ‘Dads on Duty’ Patrol Louisiana School to Prevent Violence, ABC News (Oct. 28, 2021) 
https://abcnews.go.com/US/wireStory/dads-duty-patrol-louisiana-school-prevent-violence-80836457.  
20 The Associated Press, ‘Dads on Duty’ Patrol Louisiana School to Prevent Violence, ABC News (Oct. 28, 2021) 
https://abcnews.go.com/US/wireStory/dads-duty-patrol-louisiana-school-prevent-violence-80836457.  
21 The Associated Press, ‘Dads on Duty’ Patrol Louisiana School to Prevent Violence, ABC News (Oct. 28, 2021) 
https://abcnews.go.com/US/wireStory/dads-duty-patrol-louisiana-school-prevent-violence-80836457.  
22 The New York City Council passed the Student Safety Act, and amendments thereto, which mandates public 
disclosure of school disciplinary data—including arrests on school property and student removal from classrooms. 
The Student Safety Act requires the New York City Department of Education and the New York Police Department 
to report, quarterly, to the City Council on school safety and disciplinary issues. New York Student Safety Act 
(2010) https://lims.dccouncil.us/downloads/LIMS/47800/Introduction/RC24-0075-Introduction.pdf.  
23 Potential publication deadlines: beginning of February and by August 1. 
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2. Enforcement Mechanism Should be Added 

While this is a great first step in making schools safer for students, enhancing the reporting 
requirements of OSSE and MPD is only helpful if the data is published and timely. History 
shows that police and schools fail to report data to the federal government.24 Without an 
enforcement mechanism it is unlikely that the data will be published by either MPD or OSSE. 
OSSE’s Representative testified to Council that though data is currently collected, but because 
they are not required to report all the data collected, only the required information is published. 
The ACLU sued MPD for failure to publish stop and frisk data for over a year, which prompted 
MPD to then publish six months worth of the missing data.25 Additionally, in September 2021, 
MPD published misconduct data for the years 2016 through 2020, despite the mandatory yearly 
publication.26 To ensure publication, Council should consider adding an enforcement mechanism 
to this bill such as requiring the Chief of Police and the Superintendent to come testify before the 
Council regarding the findings of the report should it not be published. Requiring testimony from 
the Chief of Police and Superintendent would incentivize accurate and timely reporting because 
it is an inconvenience and somewhat burdensome for them to come testify in front of Council on 
a given day. Their testimony would also be beneficial for Council because it would, hopefully, 
provide Council with the necessary information to implement their legislative agendas. 
Additionally, such testimony would be a public rebuke and allow everyone to see that the 
publication of data is delayed, but would not greatly inhibit the daily functioning of MPD and 
OSSE. 
 
Conclusion 

The Council should amend The School Police Oversight and Accountability Amendment Act of 
2021 to require both MPD and OSSE to collect and publish disaggregated data and should 
include a strong enforcement mechanism with regards to the publication. As the bill currently 
stands, the disaggregated data mandated to be collected will be enlightening, but without 
accurate collection and regular reporting, the data is useless as to inform policy changes. 
 
 

 
24 Most police departments do not share information on their use of force. Only 27% of local and federal agencies 
contributed to the FBI database on police use of force despite a presidential order and proposed new legislation 
requiring individual police departments to provide information to the FBI. Tom Jackman, For a Second Year, Most 
US. Police Departments Decline to Share Information on Their Use of Force, The Washington Post (June 9, 2021) 
https://www.washingtonpost.com/nation/2021/06/09/police-use-of-force-data/.  
25 Colleen Grablick, Update: D.C. Police Publish Six Months of Stop and First Data Following ACLU Suit, DCist 
(Feb. 24, 2021) https://dcist.com/story/21/02/17/aclu-sues-dc-police-missing-stop-and-frisk-data/.  
26 MPD Report on Disciplinary Actions, Grievances, and Equal Employment Opportunity Investigations for 2016-
2020, https://lims.dccouncil.us/downloads/LIMS/47800/Introduction/RC24-0075-Introduction.pdf.  



 

GEORGETOWN LAW

Christy E. Lopez
Professor from Practice
Paculty Co-Director,
Center for Innovations in Community Safety

November 5, 2021

Council of the District ofColumbia
1350 Pennsylvania Avenue, N.W.
Washington, DC 2004
VIA EMAIL

Re: B24-356: Strengthening Oversight & Accountability of Police Amendment Act of 2021

To the Council:

Thank you for the opportunity to submit written testimony regarding the Strengthening
Oversight & Accountability of Police Amendment Act of 2021 (“Oversight and Accountability
‘Act”). I offer this testimony in my professional capacity. I teach police accountability asa
professor at Georgetown Law, where I also am faculty director of the Center for Innovations in
Community Safety. Ihave worked to strengthen police accountability nationwide, including in
Washington, D.C., for over 25 years, primarily as an attomey in the Civil Rights Division of the
United States DepartmentofJustice. Iam currently drafting the principle on external oversight
for the American Law Institute’s Principles of Policing project. I am not writing onbehalf of
Georgetown University. Nor am Iwriting on behalf of the D.C. Police Reform Commission,
which I was honored to co-chair, and which separately has submitted a letter regarding the
Couneil’s considerable work in this area.

I write mainly regarding two aspects of the Oversight and Accountability Act: first, the
establishment and duties ofaDeputy Auditor for Public Safety, and second, the importance of
continuing administrative investigations of misconduct while the decision whether to prosecute
criminally remains pending. Whileother aspects of the Act are equally important to furthering
effective police accountability in the District, these two issues are among the most important,
and, based upon testimony during the Council’s October 21, 2021, hearing on this legislation,
there appears to be confusion regarding both.

Deputy Auditor for Public Safety

The establishmentof a Deputy Auditor for Public Safety would be an important, perhaps
transformative, advancement in accountability and oversight of law enforcement in Washington,
D.C. Establishing a Deputy Auditor would address two shortcomings that are common to
oversight entities: the tendency to ask one entity to serve too many functions, and the tendency to
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under-resource extemal oversight entities, resulting in their inability to commit the time or
develop the expertise necessary to do their work effectively. See, e.g., Michael Vitoroulis,
Cameron McEllhiney, and Liana Perez, The Evolution and Growth of Civilian Oversight: Key

Principles and Practices for Effectiveness and Sustainability, NACOLE/COPS (2021).

Washington, D.C.’s current oversight mechanism is focused on investigating allegations of
misconduct by individual officers. See Michael G. Tobin, Exccutive Director of the Office of
Police Complaints, October 21, 2021 Testimony, at 3 (“Today we have an oversight agency that
is primarily investigative in its function and limited in its jurisdiction, and a civilian board that
has little authority to provide meaningful community input into police policy, procedure,
discipline, and training.”); Michael Vitoroulis, NACOLE Case Studies on Civilian Oversight:
Office of Police Complaints, Washington, D.C. Investigation-Focused Model. This “back-end”

“incident-based” formofoversight can be useful at serving the important goal of accountability
afier an officer has committed misconduct. See, D.C. Police Reform Commission, Decentering
Police to Improve Public Safety, at 157-160 (April 1, 2021).

   

  

The Deputy Auditor for Public Safety would serve a different, complementary function:
it would provide focused “front-end,” oversight directly aimed at preventing police misconduct
from occurring in the first instance. It would do so by focusing systemically on police activity in
the aggregate, identifying the practices that create the culture in which misconduct is more likely
to occur; tracking the sourceofpattems of misconduct back to the policy or training deficiency
that caused them; and providing insight into the particular changes to policy, supervision, or
training, that should be made to make the recurrence of misconduct less likely. Maria
Ponomarenko, Rethinking Police Rulemaking, 114 Nw. U.L. Rev. | (2019). Traditionally,

including here in the District (as Executive Director Tobin alluded to in his testimony) police
commissions have served this front-end accountability function, to the extent it has been served
at all. However, one ofthe problems with such commissions is that they tend not to be full-time
positions and are not robustly staffed, meaning commissions sometimes are not able to commit
the necessary time, and may not be able to develop the necessary expertise, to perform oversight
work as effectively as necessary.

The auditor-model for police oversight was developed to address this gap and, in recent
years, has increasingly been acknowledged as uniquely effective--perhaps the most effective
formofpolice oversight. See, e.g., Samuel Walker, The New World of Police Accountability
(2005). Although I agree with Executive Director that it would seem most sensible to augment
the funding and authority of the current OPC to serve this “front-end” “systemic” function, rather
than create a whole new entity, my consistent experience and observation in agencies across the
country is that it is difficult for an oversight entity focused on the review or investigation of
individual instances of police misconduct to also serve a front-end, systemic function. See, e.¢.,
USDOJ Investigation of the Chicago Police Department at 84-86 (January 13, 2017) (discussing
Chicago’s Police Board).

Creating a Deputy Auditor thus has tremendous potential to strengthen accountability and
oversight in the District. However, unless it is structured ina way that complements rather than
duplicates existing oversight efforts it risks becoming just another layer ofbureaucracy. I thus
agree with D.C. AuditorKathy Patterson’s suggestion that the Council clarify language in the
legislation to ensure that there are bright lines regarding what is within the Deputy Auditor’s
purview and what is in the purview of D.C.’s other oversight entities and that, as noted above,
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the legislation make clear that the Deputy Auditor’s functions are forward-looking and systems-
based.

Thus it may be preferable, for example, for the Deputy Auditor, rather than the
Commission, to be responsible for providing comments about certain new policies and training
updates, after soliciting input from the Commission. This would also alleviate a problem with the
legislation noted by both MPD’s Chief Robert Contee and OPC Executive Director Tobin, that

the new duties this legislation places on the Commission will overwhelm it, especially since
these are part-time positions. Relatedly, it might be preferable that, rather than requiring the
Commission to provide input in advance for all non-administrative policies, as it does currently,
the legislation require that MPD policies and training curriculum be made available to the public
online, alongside the opportunity for ongoing public input and a periodic updatingofpolicies
and training that reflects consideration of public input. There would still be some policies and
training that would require oversight-input prior to issuance, but this would be a smaller number
of agreed-upon policies, making the work more feasible and allowing the oversight entitics to
focus their attention where it is most needed.

  

One area in particular needofclarification in the legislation is which oversight entity will
investigate or review which types of incidents or complaints. Duplicationofeffort can be
particularly harmfal when investigating complaints of misconduct and reviews of particular use
of force incidents, because of the risks created when there are multiple interviews of the same
person, or different findings by different entities regarding the same incident. The better practice
is to ensure multiple perspectives working on the investigation together, e.g. police and non-
police co-investigation and review of incidents.

Continuing Investigations of Administrative Investigationswhile Ci Investigation
  

In my experience, one of the single practices that most undermines police accountability
systems is the practice of not completing administrative investigations because the criminal
investigation is technically still pending (that is, the prosecutor has not issued a “declination
letter” indicating thematterwill not be prosecuted). See, e.g., Additional Written Testimony of
Hon. Kathleen Patterson at 2 (October 21, 2021) (describing the recommendation in the

‘Auditor’s earlier report to “speed up the administrative reviewsofuse of force” as among the
most significant recommendations made to MPD). Incidents referred to prosecutors for potential
criminal prosecution generally include the most serious allegations of misconduct. Yet, the vast
majority of these referred cases (by some estimates over 99%) are not prosecuted See, e.g.
OCDA Report, The Durability of Police Reform, at $8 n.114 (January 28, 2016) (“According to

information we obtained from both MPD and the USAQ, prosecutions of MPD officers for the
excessive use of force are extraordinary rare, and there has never been a prosecution of an MPD
officer relating to an officer-involved fatal shooting”). This means that where, as in D.C. thi
practice of not completing administrative investigations until receiving the criminal declination
persists, there is systematic delay in the full-investigation and resolution of the most seri
allegations of misconduct. Further, because the United States Attorney’s Office in Washington,
D.C. has a particularly egregious record regarding timely review of cases referred for
consideration of criminal prosecution, this delay can be substantial. Asof a few years ago,
incidents in which a MPD officer fatally shot someone had been under review for as long as
1,497 days, and the average review time for these fatal shootings was 599 days. Id. at 60. While
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USAO delays have reportedly decreased, representatives of the MPD police union, and the
Office of Police Complaints both complained to the D.C. Police Reform Commission about how
long it takes the USAO to issue declination letters. See, DC Police Reform Commission Report
at 171.

 

‘No one wins when the administrative investigationofpolice misconduct is not completed
for months or years becauseof a criminal prosecution that never happens. Administrative
accountability has the potential to have a far more consistent impact on officer conduct than docs
criminal accountability, and is more likely to vindicate the rightsofindividuals harmed by police
misconduct. Administrative discipline may include a short suspension that warns the subject

officer and others not to repeat the conduct, or it may result in terminating an officer who is ill-
suited for police work and may otherwise go on to harm more individuals. An administrative
investigation may also absolve an officer of wrongdoing, allowing the officer to move on
without the specter of an unresolved misconduct case hanging over his or her head for years.
This specter can take a toll in officer health and morale, and may even negatively influence
officer conduct. In the aggregate, the systemic delay in resolving the most serious allegations of
misconduct delegitimizes the police accountability system in the eyes ofboth officers and the
public.

To remedy this corrosive delay in misconduct investigations, the legislation should
require that MPD and OPC change their longstanding practice, currently required by D.C. law
and MPD policy, of never completing administrative investigations until the criminal review of
the incident is complete. The legislation also should require strengthening the current language in
law and policy regarding continuing administrative investigations while the criminal review is
pending. Finally, the legislation should require that the rationale behind the decision to hold in
abeyance or complete an administrative investigation pending resolution of the criminal review
be documented in writing.

 

While there appeared to be some concem expressed during the hearing on the Oversight
and Accountability Act that this approach might violate the rights of officers, this concern is ill-
founded.IfD.C. law and MPD policy is revised in accordance with the recommendation made
by the D.C. Police Reform Commission, it would be consistent with Supreme Court guidance on

   

this topic and would promote protection of the constitutional rights of both officers and members
of the public. See, DC Police Reform Commission Report at 170-71.! Further, itis in keeping

1 D.C. Police Reform Commission Section VIII, Recommendation 5(c) provides:

In cases involving potential criminal charges against an officer but where the prosecutor has not yet,
issued a written declination decision, MPD should in certain circumstances permit its investigators,
with approval from the Chief and after consultation with the prosecutor, to complete its
administrative investigation. The Council and the Mayor should revise DC Code § 5-1109 and permit
OPC, in certain cireumstances, with approval from the PCB and after consultation with the
prosecutor, to complete the administrative investigation before the prosecutor issues a written
declination, Therelevant factors include the passage of time since the incident occurred, the
seriousness of the allegations, and the public interest in prompt completion of the administrative
investigation. In some cases, the administrative investigation may be completed without
interviewing the subject officer(s) if evidence from other sources, including but not limited to body-
worn camera footage, is sufficient for the investigator to make complete and accurate findings
without such interviews. Where subject officer interviews are necessary, MPD and OPC should seek
a voluntary interview with the officer. If the officer does not voluntarily agree to be interviewed,
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with current best practices and USDOJ recommendations regarding the completion of
administrative investigationsofpolice misconduct. See, e.g., City of Baltimore Consent Decree
at 131-133; Additional Written Testimony of Hon. Kathleen Patterson at 2 (quoting Michael
Bromwich for proposition that the issue of unnecessarily delaying administrative force and
misconduct investigations “has been noted in most DOJ pattern-or-practice investigations and is
frequently addressed in consent decrees.”). Further, it in no way undermines the Chief’s
authority to ensure proper handling of administrative investigations, as it permits but does not
require the Chief to complete the administrative investigation, and encourages that the Chief
(and head of OPC regarding investigations being conduct by OPC) do so only where the balance

ofequities favors completion (and after consultation with the prosecutor).

Mandatory Immediate InvestigationofCertain Misconduct

There is one additional small but critically important change to the legislation that is
necessary. Currently the legislation states that if the investigator finds evidence of abuse or
misconduct not included in the original complaint the oversight entity “may” include these
allegations in the original complaint. Some types ofmisconduct, for example the failure
intervene to prevent an unreasonable use offorce by another officer, or the failure to report
serious misconduct, often are discovered as part ofthe investigation of the underlying incident.
The investigation of such misconduct should be completed without delay. Thus, for at least some
typesof misconduct, the “may” in this provision should be changed to “must.”

T hope that this information is helpful. Thank you again for the opportunity to provide it.

Sincerely,

Clit ZLyez

Christy E. Lopez
Professor from Practice/Faculty Co-Director, Center for Innovations in Community Safety

MPD and OPC (under revised DC Code § 5-1109)—pursuant to Chief of Police or PCB approval, and
afterconsultation with the relevant prosecutor—should allow their administrative investigators to
compel the subject officer(s) to submit to an interview.

‘The discussion accompanying this recommendation in the report provides further context explaining
the propriety of this approach under both law and poliey.
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Testimony of Bobby Pittman First �ŝƐƚƌŝĐƚ��ŝƚŝǌĞŶƐ͛��ĚǀŝƐŽƌǇ��ŽƵŶĐŝů͕�/ŶĐ͘                   1 
 

Greetings Members of the City Council, 

I am Bobby Pittman and I submit this testimony on B24-ϯϬϲ͕�ƚŚĞ�͞ zŽƵƚŚ�ZŝŐŚƚƐ��ŵĞŶĚŵĞŶƚ�
�Đƚ�ŽĨ�ϮϬϮϭ͕͟��Ϯϰ-ϯϱϲ͕�ƚŚĞ�͞ ^ƚƌĞŶŐƚŚĞŶŝŶŐ�KǀĞƌƐŝŐŚƚ�Θ��ĐĐŽƵŶƚĂďŝůŝƚǇ�ŽĨ�WŽůŝĐĞ��ŵĞŶĚŵĞŶƚ�
�Đƚ�ŽĨ�ϮϬϮϭ͕͟�ĂŶĚ��Ϯϰ-Ϯϱϰ͕�ƚŚĞ�͞ ^ĐŚŽŽů�WŽůŝĐĞ�/ŶĐŝĚĞŶƚ�KǀĞƌƐŝŐŚƚ�Θ��ĐĐŽƵŶƚĂďŝůŝƚǇ�
Amendment Act of ϮϬϮϭ͟ on behalf of myself. 

The proposed legislation introduced is not simple and come with many unintended 
consequences.  If they were to become law in their present form, it would be disastrous.  I just 
learned of these bills and did not have time to formulate a group discussion let alone reactions.  
I applaud the efforts to change and protect those who you see as most vulnerable. 

There are some things I think important to add to the record: 

1. I agree with the testimony of the Chief of Police.  He has illuminated critical issues. 
2. The issue of Miranda rights is a topic where I think the following should be considered.  

It is my belief, especially in a tense and traumatizing situation where a fully functioning 
adult may not understand their rights fully.  The example I will give is something that 
happened many years ago between a senior police officer and a law professor.  The 
lawyer had an academic understanding of the law; however, he did not possess the 
knowledge of police regulations of the day.  It ended in his arrest.  Mirandizing children 
is something that I have had many conversations about with my previous commanders 
as well as others in MPD.  I recognize that a child 5-6-8 or 12 who is functioning at, or 
ĂďŽǀĞ�ŐƌĂĚĞ�ůĞǀĞů�ǁŽƵůĚ�ĨŝŶĚ�ƚŚŝƐ�ƉƌŽĐĞƐƐ�ƚƌĂƵŵĂƚŝǌŝŶŐ͘��/͛ŵ�ƐǇŵƉĂƚhetic to that type of 
event.  Like most people I wish that arrest was rare.  No one who is balanced wants to 
see another person regardless of age be arrested.  Unfortunately, there are those times 
when it must happen.  I know that most people share the view that we will never arrest 
out of the social and economic impact of poverty, and that mental disorders must be 
addressed by a multitude of agencies.  The problem becomes one where neighbors call 
the police on neighbors and other disputes that police often attempt to mediate 
because there is no one else available.   

3. I, like you believe there is a discussion to be had on mirandizing language, however, ůĞƚ͛Ɛ�
consider the other factors.  If a crime has been committed, if there are victims etc. is it 
the right thing to do and impede the process of a lawful police investigation?  While on 
one-hand you may be protecting the perpetrator of a crime, but on the other hand you 
are harming the victim and possibly the perpetrator also?  It seems the prudent 
measure is to strike this language and allow police (including MPD) and prosecutors to 
offer what they have already done regarding children and arrests and look at additional 
measures that can be easily implemented, measured, evaluated, and adjusted for the 
situation and/or environment.  Making static laws handicap society and the Community.  
It limits creativity and the ability to improve the quality of the police enforcement 
action.  In 21st century policing this is where MPD seeks to go and compared to many 
agencies around the country MPD is further along than most.  To impose this bill on law 
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enforcement without proper vetting of the impacts positive versus negative outcomes 
would be catastrophic for the community. 

4. I also think you should consider juveniles who commit carjackings and other serious 
crimes in the following way:  The Chief has pointed out that police have arrested some 
juveniles for multiple carjackings and other crimes.  Could it be that they know that you 
the Council are constructing laws that impugn them from serious punishment? Could it 
be that the Council of the District of Columbia is encouraging crime?  You have already 
stated for the record that there are too many arrests.  But to a person who you have 
said in functionally diminished could they pŽƐƐŝďůĞ�ƐĞĞ�ǇŽƵƌ�ĂĐƚŝŽŶƐ�ŝŶ�ƌĞǀĞƌƐĞ͍��/ƚ͛Ɛ�ůŝŬĞ�
�ŝǌĂƌƌŽ�ŝŶ�̂ ƵƉĞƌŵĂŶ�ǁŽƌůĚ͘���ŽĞƐŶ͛ƚ it harm the community more than help the 
community? 

5. Theory and practice of law and police regulations are not the same.  To establish that 
each juvenile has a right to have an attorney present before questioning does not seem 
practical.  Where would these lawyers come from?  How long would it be before a 
lawyer was available?  How many people can simply call a lawyer and have them onsite 
immediately?  Who calls the lawyer, the police?  Do the police call the parent first or is it 
the OAG, Child Protective Services?  Who?      

6. What about parent rights over their children? As the Chief states, parents surrender 
their children to police. ^ŚŽƵůĚŶ͛ƚ� ƚŚŝƐ�ďĞ�Ă�ĨĂĐƚŽr in determining a law of this 
magnitude? What about the embarrassment to the parent and the victim?  So, the 
juvenile perpetrators return to the same environment the next day and commits the 
same act against another adult or child.  What happens then?  Same effect?  What if it 
happens a third or fourth time? Like a tootsie roll pop how many times before enough is 
enough, or you finally take legal action?  Do second chances run out? Its this enabling 
behavior by the Council? 

7. There is no language regarding the qualifications of the attorney.  You assume that each 
attorney will best serve the interest of the juvenile client.  I have seen with adult cases 
ƚŚĂƚ�ĂƚƚŽƌŶĞǇƐ�ĂƌĞ�ƐŽ�ŽǀĞƌůŽĂĚĞĚ�ǁŝƚŚ�ĐĂƐĞƐ�ƚŚĂƚ�ƚŚĞǇ�ĚŽŶ͛ƚ�ŚĂǀĞ�ƚŝŵĞ�ƚŽ�ďĞƐƚ�ƐĞƌǀĞ�Ă�
criminal defendant.  So, what will change here? Who pays for this? Will it really serve 
the interest of the juvenile or is it a theoretical exercise? 

8. Preventing the police for executing a search will further hinder the rights of the victim.  I 
ƚŚŽƵŐŚƚ�ǁĞ�Ăůů�ƐƵƉƉŽƌƚĞĚ�ǀŝĐƚŝŵ͛Ɛ rights.  These measures run counter to my 
understanding of protecting victims and their families. 
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You cite the following: In the District of Columbia, we have some high-level data illuminating 
these disparities.  According to the 2017 Civil Rights Data Collection Report by the U.S. 
Department of Education, Black students in the District of Columbia make up 71% of students 
but account for nearly 91% of school-based arrests. Latinx students make up the other 9%. The 
survey also found that 27% of students receiving referrals to law enforcement were students 
with disabilities. Furthermore, the Black Swan Academy found that 60% of girls arrested in DC 
are under the age of 15, with Black girls in DC 30 times more likely to be arrested than White 
youth of any gender identity. 

zŽƵ�ďůĂŵĞ�WŽůŝĐĞ�ĨŽƌ�ƚŚŝƐ͍� �/ƐŶ͛ƚ�ƚŚŝƐ�ĂŶ�ĞǆĂŵƉůĞ�ŽĨ�Ă�ĨĂŝůĞĚ�ƉƵďůŝĐ�ƐĐŚŽŽů�ƐǇƐƚĞŵ�ǁŝƚŚ�ƚŚĞ�ǁƌŽŶŐ�
administrators and staff?  The real question, is why are the police called in the first place?  If we 
accept that the teachers and the administrators know that 27% of the students has or have 
disabilities, ǁŚǇ�ĚŽŶ͛ƚ school officials know how to handle disciplinary problems that are going 
to result from contact with these children?  What are the teachers and administrators doing to 
exacerbate these situations?  How can they better handle what happens inside their buildings 
and why are they not being held accountable for their actions?  Maybe these are the people 
whose records should be exposed? 

Police are not Nazi Stormtroopers entering the buildings at will and making decisions as many 
of you want to project.  Police come to the buildings because someone called.  In EMS the 
WŚƌĂƐĞ�͞ǇŽƵ�ĐĂůů�ǁĞ�ŚĂƵů͟�ǁĂƐ�ƵƐĞĚ�ŝŶ�ƉŽůŝĐŝŶŐ�͞ŝƚ͛Ɛ ǇŽƵ�ĐĂůů�ǁĞ�ĂƌĞ�ĐŽŵŝŶŐ͘͟  Maybe a teacher 
fought another teacher.  Maybe a teacher was assaulted by a student. Maybe students fighting 
or usually attacking another student. Parents come to school to fight students and bring 
weapons.  What role does school administration have in these contacts and how to they seek to 
resolve these issues?  These are the real problems beyond what the Chief has already 
explained.   

You state that your Budget Director indicates that there is no cost for these proposed laws.  So, 
ŚĞƌĞ͛Ɛ�ŚŽǁ�ƚŚĞ�ĐŽƐƚ�ďĞŐŝŶ�ƚŽ�ĂĚĚ�ƵƉ͘ 

1. It cost the taxpayer tens of thousands of dollars to research data points from the police 
which should really come from who controls data in the school system. 

2. The effects of these proposed laws will create additional litigation because parents will 
sue or maybe the OAG will sue the school system for failing to keep children safe.  I 
pointed this out with the DC Housing Authority. 

3. You will lose teachers and administrators who will get tired of being in unsafe buildings 
knowing that students have impunity to attack them, ĂŶĚ�ƚŚĞ�ƉŽůŝĐĞ�ĐĂŶ͛ƚ�ĂƌƌĞƐƚ�ƚŚĞ�
perpetrator(s). 

4. You will have to budget monies to hire new staff who will stay long enough to find a 
new job. 

5. zŽƵ�ǁŽŶ͛ƚ� ƐŽůǀĞ�ƚŚĞ�ƉƌŽďůĞŵƐ�ŽĨ�ƚŚĞƐĞ children who will have to be re-educated by 
corrections and/or diversion programs which there are already waiting lists. 
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6. You will have to budget for the lawyers to assist the many juveniles who your laws are 
designed to protect.  If the lawyer represents the child who has authority to fire the 
lawyer?  Is it all pro bono services from these lawyers or is it Public Defender Services? 

I believe your legislation is well intended; however, you will continue to make situations that 
were never really addressed by many Councils even worse with your fixes.  Most people in this 
city do not support these legislative changes.  In my own interactions, I do not hear this from 
Community. 

It is best to step back and reevaluate with people in the room that may possess many layers 
and dimensions of thought rather than being myopic.  As I have said before, Do the right thing.  
This is not it.  Walgreens is closing stores in San Francisco because the laws passed there make 
it nearly impossible to prosecute shoplifters.  A couple of stores were losing nearly $1000.00 
per day.  Consider the economic impact of the legislation you proposed.  Every legislative action 
has a cost. 

 

 

 

 

 


